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QUESTIONS PRESENTED 


I 


1. Whether a stranger to a judgment for absolute divorce 

has legal standing to collaterally impeach that judg¬ 
ment in a tort action where the husband sues for j loss 
of consortium and medical expenses? 1 

2. Whether a tort feasor can undermine the validitfr of 

a ceremonial marriage by a collateral attack on! the 
jurisdiction of a court of general jurisdiction w^lhich 
dissolved a previous marriage. i 

j 

3. Whether the trial Judge denied full faith and credit 
to the judgment for absolute divorce awarded to| ap¬ 
pellant, Samuel DeVito by the Circuit Court for Mjont- 
gomery County, Maryland and in submitting to the jury 
the question of whether that court of general ji^s- 
diction had jurisdiction to grant that judgment, i the 
same having been raised on a collateral attack on that 
judgment by appellee, a stranger to that judgnjient 
whose rights were nowise affected by that judgment, 
and whether such denial violated the full faith hnd 
credit clause of the Federal Constitution andi 28 
TJ. S. C. A. sec. 1738, which carried the full faith ^nd 
credit clause into the statutes. 

4. Whether there was any substantial evidence prodi^ced 

by Appellee to show a ** common law^^ marriage| in 
New York 22 years prior to the trial or any evidejnce 
tending to show that the Circuit Court of Montgomery 
County, Maryland lacked jurisdiction to grant an aljso- 
lute divorce? I 

5. Whether the Court erred in its instructions to the 
jury in permitting them to determine whether appel¬ 
lant Samuel DeVito was a party to a ‘‘common Ij^w” 
marriage in New York and whether the Rockville,' 




• • 
u 

Maryland Court had jurisdiction to grant a divorce 
to Samuel DeVito? 

6. Whether the Court erred in sustaining a plea of the 
statute of limitations by appellee to a supplemental 
complaint filed by appellant, Samuel DeVito on Jan¬ 
uary 13, 1950, with leave of the pre-trial court, where 
the amendment claimed on an assault which was the 
same assault and occurrence on which appellee had 
filed a timely counter-claim against said Samuel De¬ 
Vito; and in withdrawing that issue from the jury. 

7. Whether the court erred in instructing the jury upon 
the request of the jury for further instructions? 

8. Whether ninety percent of the cost of the transcript 

of testimony of nearly 1,000 pages at a cost of $498.30 
should be assessed against appellee without regard to 
the outcome of the appeal because of repeated insist¬ 
ence by appellee without justification in bringing up 
the entire testimony, ninety percent of which is use¬ 
less to the proper consideration and understanding of 
the points on appeal. 
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BRIEF FOR APPELItAirrS 


JURISDICTIONAL STATEMENT I 

j 

This is an appeal from a final judgment of the |XJnited 
States District Court for the District of ColumW en¬ 
tered on a verdict of the jury in favor of appellee. No¬ 
tice of appeal was duly filed within the thirty-day i period 
from the entry of said final judgment This Coxirt has 
jurisdiction under 28 U. S. C. A. sec. 1291. 

STATEMENT OF THE CASE | 

I 

Rosemary DeVito and Samuel DeVito are hxjisband 
and wife. They were united in a ceremonial marriage 
in the District of Columbia in 1947 pursuant to a ^icense 

! 

I 

I 
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issued by the Clerk of the local District Court Appel¬ 
lant Eosemary DeVito sued Appellee V. Manning Hoff¬ 
man for an assault and battery which occurred on August 
10, 1948, in a small restaurant operated by Mr. and Mrs. 
DeVito at 615 D St N. W. in the District of Columbia. 
That assault caused a miscarriage to Mrs. DeVito, who 
was in the fourth month of pregnancy at the time, and 
resulted in her confinement to bed for about two weeks. 
The miscarriage had a serious aftermath which required 
extensive medical treatment. The husband, Samuel De¬ 
Vito, sued for loss of consortium and medical expenses. 

Appellee, V. Manning Hoffman, filed a counterclaim 
for assault and battery against the appellant, Samuel 
DeVito, which resulted in a verdict in favor of DeVito. 
Appellee did not appeal from the judgment entered on 
that verdict. The assault and battery described in the 
counterclaim was the same occurrence on which appel¬ 
lant Samuel DeVito filed a supplemental complaint for 
assault with leave of the pre-trial court on January 4, 
1950. 

The evidence at the trial before Judge Goldsborough 
showed in brief outline that Mr. DeVito on August 10, 
1948, operated a small restaurant at 615 D St. N. W., a 
stone’s throw from this court house, known as the Com¬ 
modore restaurant. Mrs. DeVito assisted her husband 
for several hours each day in the operation of the res¬ 
taurant. A parking lot was located across the street 
from the restaurant in which.appellants had no interest. 
On August 10, 1948, the appellee, V. Manning Hoffman 
parked his car all day on that parking lot. He did not 
call for it by closing time. The attendant on the lot then 
took the keys to the car, half of the parking ticket stub 
and put them in an envelope with a statement that 60 
cents was due for parking charges and requested Mrs. 
DeVito in the restaurant as a favor to deliver the keys 
to the owner of the car upon payment of the 60 cents. 
The attendant left a note on the car of appellee that 


a 


he could get his keys by calling at the Commodore res¬ 
taurant. About 7:30 P. M. on that day appellee, ^ all 
the evidence showed, called at the Commodore. iMrs. 
DeVito got the keys and requested appellee to pay the 
60 cents parking charge which he refused to do. |Mrs. 
DeVito told him that her instructions were not to deliver 
the keys without collecting the parking charge. There¬ 
upon appellee grew violent and abusive, called Mrsl De¬ 
Vito a ‘‘runt’’ and “S. 0. B.” Mr. DeVito was ii the 
kitchen of the Commodore at the time. When he Ijieard 
the loud talk he came out of the kitchen and asked ap¬ 
pellee what the trouble was. He told appellee thdt he 
could not get the keys without paying the parking 
charge and when appellee again refused to do so, he 
started to walk back toward the kitchen in the rear Vhen 
appellee jumped up on a raised platform suppoHing 
stools at the bar, reached across the counter whicih is 
at least thirty inches wide, and struck Mr. DeVito | vio¬ 
lently in the side of his head. Api)ellee then foUqwed 
by throwing a glass at Mr. DeVito which inflicted a 
deep cut on his hand requiring hospital treatment | and 
stitching. This was followed by a tussle between |)oth 
men on the floor. Appellee then left the Commodore'and 
went to his office about a block away. After cleaning up 
some blood he drew in the encounter, he together "^th 
three of his associates in the insurance business retuimed 
within one half hour to the Commodore and entered! the 
restaurant with the appearance and temper of a “strong 
armed” squad apparently to recover the keys without pay¬ 
ing anything. At the time they entered Mr. DeVito |was 
in the kitchen and had just returned from Casualty jbos- 
pital where his hand had been sewn up. When he h^ard 
this band come in the front door, with appellee shouting 
“Where is that man who got my keys?” Mr. DeVibj) to 
avoid any further trouble, slipped out the back entrance 
to the Commodore and went up the alley to a drug store 
a block away. Mrs. DeVito called the police for a second 


I 


I 
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time. As she was coming out of an office in the rear 
of the restaurant, appellee mshed toward the kitchen 
which had a “no admittance’’ sign. Mrs. DeVito told 
appellee he could not go in the kitchen. Whereupon ap¬ 
pellee with great force used his elbow to jab her in the 
abdomen and knocked her down. Appellee then entered 
the kitchen, looked around for Mr. DeVito, and not find¬ 
ing him returned to the main part of the restaurant 
where the police were arriving for the second time in 
thirty minutes. 

This severe blow to Mrs. DeVito along with the terror 
appellee and his supporters created without the slight¬ 
est justification, surprising enough in view of the station 
in life of appellee, caused a miscarriage to Mrs. DeVito 
who was then in her fourth month of pregnancy. The 
medical and other testimony showed she was confined to 
her bed for two weeks and the miscarriage had a sorry 
aftermath which required extensive medical treatment. 

In his testimony appellee admitted that he demanded 
his keys and refused to pay the 60 cents parking 
charge. He claimed that Mr. DeVito was the aggressor 
and denied he struck Mrs. DeVito at all. It appeared 
that appellee was a parking lot customer who paid his 
charges monthly; that a new attendant was on duty on 
the day in question who was not familiar with the 
monthly status of appellee. Of course, there was no evi¬ 
dence that either Mr. or Mrs. DeVito knew anything 
about his status or anything other than the instmction 
to collect 60 cents upon delivery of the keys, which they 
were performing as a favor and accommodation to the 
parking lot in order to save the car owner a long trip 
uptown after closing hours to get his keys from the 
main office. 

At the trial, over repeated objections of counsel for 
appellants that the matter was incompetent, irrelevant 



and immaterial and that appellee had no stand^g to 
raise the matter, the trial Jndge permitted counsel for 
appellee to cross-examine Mr. De\^to in an extensile and 
prejudicial way with respect to an alleged marriage 
which terminated in a decree of absolnte divorce a^^arded 
to Mr. DeVito by the Circuit Court of Montgomery 
County, Maryland, prior to his marriage to Mrs. I)eVito, 
and with respect to an alleged ‘^common law** ma|rriage 
between Mr. DeVito and a woman named “Rose^* sup¬ 
posed to have taken place at Lyon Mountain, Newi| York 
State, some twenty-two years before Mr. DeVito ga|ve his 
testimony. There was no testimony whatever to I show 
that Mr. and Mrs. DeVito were not lawfully marrjed as 
DeVito alleged in his complaint.^ More than one| hun¬ 
dred pages of the transcript are taken up with interro¬ 
gation of Mr. and Mrs. DeVito with respect to | their 
knowledge of DeVito’s pre-marital conduct and statps by 

^ Mr. and Mrs. DeVito were married in a Roman Catholic 
within the shadow of this court house, pursuant to a license 'issued 
by the Clerk of the District Court for the District of Columbia Mr. 
DeVito had known the family for a long time and the whole family 
of Mrs. DeVito were present at the marriage ceremony. Mr. INiosi, 
a former partner of Mr. DeVito, was a member of the fanaiily of 
Mrs. DeVito. (App. 71). The previous marriage which Mr. 
DeVito contracted with another in Elkton, Md. in 1944, and iwhich 
was terminated by the Circuit Court of Montgomery Couniy, Md. 
in 1947, while Mr. DeVito was a resident of Silver Springj Md., 
was a nullity because the alleged wife, without the knowledge of 
Mr. DeVito was already married to another man in North Carolina. 
DeVito filed suit in the local District Court to annul that alleged 
marriage but dropped the suit because he did not want to s^ the 
woman involved in any trouble about bigamy. Thereafter, he filed 
the action for divorce in Rockville, Md. which resulted in a (decree 
of absolute divorce which was final at the time he married the 
present Mrs. DeVito. The testimony and proceedings in the Rock¬ 
ville suit are in the record and show without contradiction! that 
Mr. DeVito had been a bona fide resident of Maryland for 'more 
than one year prior to institution of that action. There w^ no 
collateral evidence that he had a legal residence elsewhere ajt the 
time of the Rockville proceeding or for more than one year jprior 
thereto. ! 



6 


counsel for appellee over constant objections by counsel 
for appellants.* In addition to the above prejudicial 
matter, the court permitted counsel for appellee to men¬ 
tion the names of several other women and to probe the 
acquaintance of DeVito with them. The Judge over 
objection permitted counsel for appellee to go into the 
question whether the Circuit Court of Montgomery 
County, Maryland, had jurisdiction to grant an absolute 
divorce to Mr. DeVito in 1947, for the purpose of xmder- 
mining the validity of the ceremonial marriage between 
Mr. and Mrs. DeVito. 

Over repeated objections of counsel for appellants, the 
trial Judge, in submitting the case, instructed the jury 
in part as follows: (App. 94). 


* From the outset objections were taken to the evidence touching 
an alleged common law marriage in New York and collateral attack 
on the Maryland judgment of absolute divorce on the ground it was 
irrelevant, incompetent and immaterial; that appellee had “no 
standing” to collaterally attack the Maryland judgment and that the 
trial court had denied “comity” to the Maryland judgment. The 
trial Judge at first seemed to doubt the legal position and called 
upon counsel for appellee to study the question and supply au¬ 
thority which was not forthcoming. Later the trial Judge indicated 
he had made some study of the matter and per-emptorily ruled that 
he would allow the jury to pass on the New York alleged common 
law marriage and whe^er the Maryland court had jurisdiction to 
render the judgment, turning on whether the residence of Mr. 
DeVito in Maryland was a bona fide residence, which was the very 
matter the Maryland court considered on testimony before rendi¬ 
tion of the judgment (App. 58). 

Appellants' prayer No. 20, which was denied and assigned as 
error here (Point 8), requested a charge that there was no evi¬ 
dence that the marriage of appellants was not valid and further 
requested a charge that there “is a legal presumption” that the 
marriage was lawful and valid. 

The twenty-five instructions offered by appellant covered prin¬ 
ciples of law applicable to the case on trial and the court erred in 
denying all those instructions and failing in its charge to cover 
the principles of law contained therein to the prejudice of both 
appellants. 



‘‘The plaintiff Samuel DeVito says he 's^as not 
married in New York. There is evidence in the case 
that he lived with a woman in New York and that 
she used his name; in other words, that she was 
being held out as being Mrs. DeVito and that that 
relationship continued for some years. Samkel De¬ 
Vito states that he was not married to this jwoman 
in New York. The burden of proof as to ithat is 
upon the defendant to show that the plaintiff was 
married in New York, and if you think from pe evi¬ 
dence that the defendant, by the weight of the evi¬ 
dence, has established that common-law m^riage 
then under no circumstances can you award to 
Samuel DeVito compensation for loss of consprtium. 
In other words you cannot award him a verdict. 
Or if you find by the weight of the evidence that 
Samuel DeVito did not have a bona fide residence 
in Maryland, and had not had for one yeai prior 
to the time he filed his complaint in Mary^nd for 
divorce from another woman, and if you fiiid that 
that fact is established by the weight of the eridence, 
then for that reason you cannot award damages to 
him for loss of consortium. I 

There is a third matter involving another jwoman 
here in Washington where the police report; states 
he said he was married. He states that if h$ made 
any report at all, which he states he doesp’t re¬ 
member, he said he was not married. Now, the 
Court doesn’t attach any particular importance to 
that occasion standing alone. So far as the ^heged 
common law marriage in New York is con^med, 
and also on the question of whether or not he also 
claimed legal residence in Mainland for onp year 
prior to the time he filed his action for <hvorc^ there, 
when he was not a legal resident of that state, the 
Court thinks those two matters must be seriousty con¬ 
sidered by you, xmderstanding, as I said beforje, tl^t 
the burden of proof is upon the defendant.” j 

As previously stated, the record is devoid df any 
evidence to show that DeVito contracted a “cqmmon 
law” marriage in New York or elsewhere or evidence to 
show that the Maryland court lacked jurisdiction to| grant 
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an absolute divorce to DeVito. The record is devoid of 
any evidence tending to show that appellants were not 
husband and wife at the time they instituted the instant 
action. The assignments of error here challenge the 
action of the trial Judge in admitting all of that incom¬ 
petent, irrelevant and immaterial testimony, which re¬ 
sulted in tremendous prejudice to the case of both ap¬ 
pellants, as well as the standing of appellee to go into 
any such questions; and the propriety of the submission 
of such issues to the determination of a jury.* 

STATEMENT OF POINTS 

1. The Court erred in permitting the defendant to col¬ 
laterally impeach the divorce judgment in Maryland. 

2. The Court erred in holding that the defendant had 
standing to collaterally impeach the Maryland divorce 
judgment 

3. The Court below erred in denying full faith and 
credit to the Maryland judgment for absolute divorce 
and in submitting to the jury the question whether the 
Maryland court had jurisdiction to render that judgment 
on a collateral attack by a stranger to that judgment, 
in violation of Article 4, par. 1 of the Federal Constitu¬ 
tion and in violation of 28 TJ. S. C. A. 1738. 

4. The Court erred in permitting interrogation of 
Samuel DeVito with respect to his association with a woman 
in New York State. 

’ Many specific references to the Appendix or to the Transcript 
of Testimony have been omitted because counsel for appdlee re¬ 
fused to agree to an extension of a few days’ time in order to 
permit the printer to incorporate references to the Appendix. How¬ 
ever, the Appendix is fairly short and the matter excerpted from 
the record is clear and to the point. Ck>unsel for appellants feels 
that the Court will have no difficulty in readily comprehending the 
portions of the record pertinent to the limited argument made here. 



I 

i 

I 

i 
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5. The Court erred in instructing the jury th^t they 

might find that Samuel DeVito was a party to a ^mmon 
law marriage in New York, and if they so foui^, that 
he could not recover. j 

6. The Court erred in instructing the jury th^t they 
might find that the Circuit Court for Montgomery (pounty, 
Maryland, lacked jurisdiction to award an absolute di¬ 
vorce to Samuel DeVito from a previous matriimonial 

* I 

venture, and if they did so, he could not recover. 

7. The Court erred in allowing the defendant to 'amend 

during the trial so as to put in issue the validity!of the 
marriage between plaintiffs. ' 

8. The Court erred in permitting counsel for tjhe de¬ 
fendant to argue to the jury that it was for the jury 
to decide whether the Maryland divorce was vali^ and 
whether Samuel DeVito had a common law wife ii New 

York. I 

1 

9. The Court erred in denying plaintiffs’ prayers Nos. 

1 to 25. ! 

I 

10. The Court erred in instructing the jury ^ re¬ 

sponse to a question from the jury and in failing to! reply 
to and answer other questions asked by the jury. | 

I 

11. The Court erred in sustaining a plea of the Statute 

of Limitations interposed by appellee to a suppleihental 
complaint filed January 13, 1950, with leave of ^urt, 
which charged the commission of an assault by appellee 
upon Samuel DeVito, it being the same assault jupon 
which appellee had counter-claimed. i 

i 

12. The Court erred in failing to instruct the | jury 

that the appellant Eosemary DeVito might recover!even 
though they found the appellant Samuel DeVito wajs not 
her lawful husband. i 


I 
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SUMMARY OF THE ARGUMENT 

The record will be searched in vain for a scintilla of 
evidence tending to show that Samnel DeVito was a party 
to a ‘‘common law^’ marriage in New York which was 
valid and subsisting at the time he married Mrs. DeVito, 
appellant herein, in a ceremonial marriage in the District 
of Columbia pursuant to a license issued by the Clerk 
of the United States District Court for the District of 
Columbia, and the trial Court committed grievous and 
prejudicial error affecting both appellants when he per¬ 
mitted the jury to speculate on that subject. Likewise 
there is no evidence in the record tending to show that 
the Rockville Court lacked jurisdiction to grant a divorce 
to Samuel DeVito or that DeVito was not a bona fide 
resident of Montgomery County, Maryland, for one year 
before he instituted that action. The Rockville Court 
on the sworn testimony of Samuel DeVito and two sup¬ 
porting witnesses, which is in the record, determined that 
it did have jurisdiction. Notwithstanding the decree of 
divorce, the record shows that Samuel DeVito was never 
married to the woman involved in the Rockville decree 
because she was married to another man at the time 
Samuel DeVito married her at Elkton, Maryland in 
1944. The presumption in favor of the validity of a 
subsequent ceremonial marriage is the strongest presump¬ 
tion known to the law and the defendant did not produce a 
jot of evidence to impeach the validity of the marriage be¬ 
tween appellants. These considerations alone are disposi¬ 
tive of the appeal. 

It is of cardinal importance in this case that the ap¬ 
pellee, being a stranger to the Rockville divorce case, had 
no standing to impeach that judgment collaterally. Ap¬ 
pellee likewise had no standing to impeach the cere¬ 
monial marriage between appellants by an alleged “com¬ 
mon laV^ marriage supposed to have occurred in New 
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York, without any evidence to support such a claim, kome 
twenty-two years before the trial 

Neither the pleadings nor pre-trial order put in issue 
the New York and Rockville matter and the trial tjludge 
erred in allowing the appellee to amend at the trial to 
raise those collateral issues and in allowing appellee to 
interrogate appellants and introduce evidence touching 
those subjects. i 

Whether the Rockville Court had jurisdiction to ^ant 
a divorce was a legal question, or at best in any base, 
a mixed question of law and fact to be determined b^ the 
trial Court and not by a jury. Even if the submission 
of such an issue could be proper under any circumstances 
in a civil case, it should have been submitted on sjtecial 
interrogatories to the jury, and not, as here, allow the 
matter to become lost in a general verdict. 

Where a husband sues for loss of consortium m a 
tort action and shows that he was united in mariiiage 
to his wife in a lawful ceremony, the tort feasor hfls no 
standing to impeach that marriage or the standing of the 
husband to sue by inquiring into the validity of a!pre¬ 
vious alleged marriage and a previous judgment of di¬ 
vorce or to inquire into an alleged meretricious relajtion- 
ship of the husband with another woman some twenty-two 
years prior to the trial. A thorough search of the books 
fails to reveal a single case where any court has! dis¬ 
cussed the standing of a tort feasor to raise questions 
of that sort. An unanimous line of authority witli re¬ 
spect to the standing generally of a stranger to attack 
collaterally a judgment to which he was not a jiarty 
makes clear that the appellee has no such right and jthat 
there was grievous error in allowing evidence on ithat 
score and in permitting the jury to speculate on it. | 

On January 13, 1950, the pre-trial court permitte<^ an 
amendment to the complaint of Samuel DeVito for {loss 
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of consortiiim and medical expenses to claim additionally 
for an assanlt committed npon him by appellee. This 
amendment was permitted without objection by appellee. 
During the trial the court over objection permitted ap¬ 
pellee to file an amended plea of the statute of limita¬ 
tions against the foregoing amendment and sustained it 
The appellees had counter-claimed against DeVito for 
the same assault. Although the statute of limitations 
on simple assault is one year, the amendment was in time 
because the filing of the counter-claim within the one- 
year limitation tolled the statute as to the amendment, 
which was in effect a counter-claim to the appellee’s 
action on the same transaction. Moreover, Rule 15(c), 
Federal Rules Civil Procedure, permitted such an amend¬ 
ment which had no tendency to cause prejudice in the 
trial 


ARGUMENT 

The first nine (9) points of error relate to the im¬ 
proper admission of evidence, arguments of counsel for 
the appellee to the jury, and improper instructions to 
the jury with respect to an alleged “common law” mar¬ 
riage of Samuel DeVito in New York and attempted im¬ 
peachment of the Rockville, Maryland, decree of absolute 
divorce awarded to him in 1947, all of which dealt with 
an improper attempt to destroy or undermine the valid¬ 
ity of a ceremonial marriage between appellants. These 
questions will be treated as an entirety. But as the 
Court may not reach the law questions as to the stand¬ 
ing of appellee, a stranger, to collaterally attack the 
Rockville decree and to raise the question of a “com¬ 
mon law” marriage because of the total absence of any 
substantial evidence to support such a contention and 
charge to the jury, the deficiency in the evidence will 
be disposed of first. 



13 


Absence of Evidence With Respect to a ^^Conunoh Law 

Marriage*’ in New York. I 

Although the appellee had raised no such isshe at 
the time and the pre-trial order was silent on the sub¬ 
ject, the trial judge over repeated objections of c<^unsel 
for appellants permitted counsel for appellee to iross- 
examine Mr. DeVito on his acquaintance with a wdman 
named ‘‘Bose” at Lyon Mountain in the State of New York. 
Mr. DeVito testified that about 1928 he knew stjch a 
woman, that both of them worked at the same hotels that 
he went with her, but that he was not married tq her. 
Counsel for appellee asked DeVito whether he knbw a 
woman named “Bose DeVito” at that place in 1928. | The 
witness being temporarily confounded by such ajji in¬ 
quiry going back twenty-two years before his appea]|rance 
on the stand, repeated in a short answer in question 
form the name “Bose DeVito.” This was evidentljy in¬ 
terpreted by the trial Judge as some sort of admission 
that a woman by that name had held herself oilit in 
New York as the wife of DeVito. Out of the he^in^ 
of the jury the trial Judge described DeVito as “hed^g” 
on that point, which was plainly without any justification 
in the evidence. The record is totally barren of an^t evi¬ 
dence to show a mutual agreement between DeVitoj and 
the mysterious “Bose” at any time to occupy the rela¬ 
tion of husband and wife, a holding out to the public 
of any such relation or reputation as such. There i was 
no evidence that “Bose” was dead or alive at the jtime 
the appellants were married in 1947, or to show i that 
“Bose” never got a divorce or an annulment pricer to 
1947. The submission to the jury of this issue | was 
plainly absurd and resulted in inevitable prejudice tb the 
case of- both appellants. 

Common law marriage has not been recognized in New 
York since April 29, 1933. Ferraro v. FerrarOy 1948, 77 
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N. Y. S. 2d. 246; Adams v. Adams, 1946, 67 N. Y. S. 2d. 
752, 188 Misc. 381; McKinney^s Consolidated Laws of 
New York, Book 14, Domestic Eelations Law, section 11. 
See also Castellani v. Castellani, 1941, 28 N. Y. S. 2d. 
400, appeal denied, 264 App. Div. 755, 35 N. Y. S. 2d. 
267, where the history of judicial decision and statutory 
changes since 1902 on this subject is explained. 

To constitute a common law marriage xmder the laws 
of New York prior to April 29, 1933, as generally, there 
must be shown an agreement between the parties, a pres¬ 
ent consent per verha de praesenti to take each other as 
husband and wife, to enter into a relation which was to 
continue until death with the resulting obligation of hus¬ 
band and wife. In Re ApostoVs Estate, 1945, 53 N. Y. S. 
2d. 661; In Be O^Neil^s Estate, 1946, 64 N. Y. S. 2d. 714, 
187 Misc. 832, afPd 272 App. Div. 919, 71 N. Y. S. 2d. 
720. The burden of proof to establish a common law 
marriage is on the one who claims its existence, not one 
who contests it. Fidauque v. Fidauque, 1950, 276 App. 
Div. 543, 96 N. Y. S. 2d. 263; In Be Bloclds Estate, 1948, 
79 N. Y. S. 2d. 6. 

Clearly, there was no evidence to support a claim of 
a common law marriage of Mr. DeVito in New York 
to another woman and the error in allowing the jury 
to speculate on that matter is a fatal error in the trial. 
(App. 96) 

There Was No Evidence Tending to Show That the 
Circuit Court of Montgomery County, Maryland, 
Lacked Jurisdiction to Grant an Absolute Divorce 
to Mr. DeVito From Another Woman. 

The evidence shows without contradiction that for more 
than one year and six months prior to the time Mr. 
DeVito filed an action for absolute divorce from Mabel 
DeVito, whom he married in Elkton, Maryland, in a 
ceremonial marriage in 1944, he had actually resided in 


j 

Silver Spring, Maryland, which is within Mohtgomery 
County, where the divorce was granted on th4 ground 
of desertion. In that action Mr. DeVito and ^wo sup¬ 
porting witnesses gave uncontradicted testimony with 
respect to his residence and the grounds for the i divorce. 
A referee made a report to the Circuit Courli on the 
evidence which was followed by a final decree regularly 
entered (App. 50). Indeed, the uncontradic^ed evi¬ 
dence showed that that marriage was null ahd void 
ab initio without being so declared for Mr. DeViito testi¬ 
fied that shortly after that alleged marriage he | learned 
that his alleged wife was married to another m^. He 
first filed suit for annulment in the local District Court, 
at a time when he was a resident of the District of Co¬ 
lumbia, but withdrew it because he did not wani to see 
his alleged wife get in trouble about her dual situation. 
Therefore, the divorce in Maryland merely form^ly ter¬ 
minated a relation which xmdoubtedly had no legdl eaist- 
ence. On cross-examination counsel for appellee brought 
out over constant objection that while the proceeding for 
divorce was pending in Rockville, Mr. DeVito wa& doing 
business in the District of Columbia, had an jalleged 
“residence*’ on Euclid St. N. W. in the District !of Co¬ 
lumbia, and the license plates on his automobile "^ere is¬ 
sued in the District of Columbia. There was no evidence 
that Mr. DeVito lived at the Euclid St. address ^nd did 
not live at the place of residence given by him ^d his 
supporting witnesses in the Rockville divorce case. On 
this showing without more the trial Judge permitted the 
jury to consider whether the Rockville Court had f juris¬ 
diction” to grant that divorce, whether DeVito liyed in 
the State of Maryland for more than one year l“bona 
fide” before he filed that action, and the trial Jud^e told 
the jury that DeVito could not recover for loss oif con¬ 
sortium if they found the Rockville court lacked! juris¬ 
diction or if they found he had a ^‘common law’ll mar¬ 
riage in New York. The mere statement of this ibatter 
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shows hopeless error. There was no substantial evidence 
at all tending to show lack of jurisdiction, even assunung 
the appellee had standing to go into any such question. 
Furthermore, assuming for the sake of argument that 
the Rockville court erred in judgment intrinsically in find¬ 
ing residence of plaintiff within the state for the required 
time, not every error of that sort opens a judgment to col¬ 
lateral attack. See Savl v. Sa^, 74 App. D. C. 287, 291,122 
F. 2d. 64, where Justice Rutledge said: “Something more 
than mere error must be shown, in attack upon a foreign 
judgment, to deprive it of force and effectiveness. Chi- 
ocago, Bock IsUmd S P. R, Co. v. Stwrm, 174 U. S. 710, 
43 L. Ed. 1144, 19 S. Ct 797; Dvmstand v. Higgins, 138 
N. Y. 70, 33 N. E. 729, 20 L. R. A. 668; SvBivcm v. 
Douglas Gibbons, Inc., 187 Ga. 764, 2 S. E. 2d. 89.” 
“Mere errors or procedural irregularities afford no war¬ 
rant for a collateral attack upon a judgment.” CJumdler 
V. Peketz, 297 U. S. 609, 80 L. Ed. 881, 56 S. Ct 602. 
“Moreover, a judgment may not be collaterally attacked 
unless want of jurisdiction appears affirmatively from 
the record.” Bowles v. Laws, 59 App. D. C. 399, 402, 45 
F. 2d. 669, cert. den. 283 U. S. 841, 75 L. Ed. 1452, 51 
S. Ct. 488. See, also, Fishd v. Kite, 69 App. D. C. 360, 
363, 364, 101 F. 2d. 685; Fidelity Storage Co. v. Urice, 
56 App. D. C. 202, 203, 12 F. 2d. 143; Hodge v. Huf, 
78 IT. S. App. D. C. 329, 330, 140 F. 2d. 686. The record 
of the Rockville divorce proceeding is in the record 
(App. 60-63), and nothing therein shows any error, ir¬ 
regularity or want of jurisdiction; nor is there any evi¬ 
dence de hors the record to sustain an issue about the 
jurisdiction of that court of general jurisdiction. Clearly, 
the trial Judge erred in submitting this issue to the jury 
and in allowing counsel for appellee to turn the trial 
from its legitimate purpose into a side show by a highly 
prejudicial argument and extensive interrogation about 
the good faith of Mr. DeVito in connection with that 
case (App. 46, 47). 


The Burden of Proof in the Case of Mnltiple Marriages. 

In Re Smithes Estate, 1949, CaL Sup. Ct, 20l| P. 2d. 

539, 540, the Court said: i 

i 

‘‘It is well established that when a person has en¬ 
tered into two successive marriages, a presumption 
arises in favor of the validity of the secoijd mar¬ 
riage, and the burden is upon tiie party attactog the 
validity of the second marriage to prove tjiat the 
first marriage had not been dissolved by th0 death 
of a spouse or by divorce or had not been sculled 
at the time of the second marriage. Hvlffiter v. 
Himter, 111 Cal. 261, 43 P. 756, 31 LEA 411; \Witcox 
V. Wilcox, 171 CaL 770, 774, 155 P. 95; In estate 
of Pusey, 173 Cal. 141, 143, 159 P. 433; In ri estate 
of Hughson, 173 Cal. 448, 452, 160 P. 548; JSainbnrgh 
V. Hys, 22 Cal. App. 2d. 508, 509, 71 P. 2^ 301: 
Immel v. Dowd, 6 CaL App. M. 1^, 147, 44i P. 2d. 
373 .»» 1 

To the same effect sec. In re Bmmgartner^s WiL\, 1950, 

96 K Y. S. 2d. 819, _ Misc. _; Denton v. Denton. 

1942, 37 N. T. S. 2d. 704, 179 Misc. 681; and ca^es col¬ 
lected in 55 C. J. S. “Marriage’^, sec. 43, p. 887; 8^-891; 
893. Assuming arguendo the right of appellee i to in¬ 
quire into the matter at all, it is plain here that ^he ap¬ 
pellee did not carry the burden of proof resting on him 
to show the invalidity of the marriage of appellants by 
proof of an existing marriage of Mr. DeVito to a^aother 

woman. i 

I 

Appellee Was a Stranger to the Rockville Divorce Pro¬ 
ceeding and Had No Standing in Law to CqUater- 
ally Impeach the Judgment of That Court of G^ral 
Jurisdiction. | 

It is well settled that a stranger may attack a divorce 
decree only where, if the judgment were given full effect, 
some right of such stranger would be affected by its en¬ 
forcement. In re Pusey*s Estate, 1919, 180 Cal. 3618, 181 
P. 648; Mwnina v. Mumma, 1948, 86 Cal. App. 24* 133, 
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194 P. 2d 24. (Stating: P. 137 know of no cases 

holding that a foreign decree, valid on its face, may be 
collaterally attacked for fraud by a stranger to the decree 
who had no rights which were prejudiced at the time 
the decree was made); Harpold v. Doyle, 16 Idaho 
671, 102 P. 158; Old Coloruy Trust Co, v. Porter, 1949, 
324 Mass. 581, 88 N. E. 2d. 135, 12 ALB 2d 706, and 
able annotation attached to that case; 12 ALB 2d- 717- 
748; Swanston v. Swa/nston, 1947, 76 N.Y.S. 2d. 175; lu 
re Petersen*s Estate, 1948, 78 N. Y. S. 2d. 572 (statinsr 
that a stranger must have a legitimate interest in a 
determination of the validity of a divorce before he can 
impeach it); Fardh v. Faxrah, 1949, 92 N. Y. S. 2d. 187 
(stating that a stranger cannot attack a divorce decree 
without showing that such decree adversely affects either 
his status or his property rights); Ex parte Nimmer, 
1948, 212 S. C. 311, 47 S. E. 2d. 716; TyW v. AspmwaU, 
73 Conn. 493, 47 A. 755, 54 ALB 758; Brohanv v. Brohm, 
99 Ind. App. 385, 192 N. E. 728; see also collection of 
cases in 99 ALB 1312-1315. Generally, the assailant in a 
collateral attack upon a judgment must show prejudice 
to some right of his that accrued prior to the rendition 
of the judgment. Davis v. Mitchell, 27 Tenn. App. 182, 
178 S. W. 2d. 889; Consolidated RocJo Products Co, v. 
Higgins, 54 Cal. App. 2d. 779, 129 P. 2d. 929; Gordon v. 
Hartford Sterlivg Co., 350 Pa. 277, 38 A. 2d. 229. A 
judgment is subject to collateral attack only by persons 
injuriously affected thereby and who will be benefited 
thereby if it be set aside. Meyer v. Meyer, 79 F. 2d. 55. 
See also, Knight v. Knight, 1921, (8th. Cir.), 275 F. 196, 
which held that persons not a party could not attack a 
divorce decree.* 


*In Higgrinson v. Schoeneman, June 14, 1951, _ U. S. App. 

D.C.; 190 F. 2d. 32, 34, the Court said: 

‘‘The conclusion is inescapable that appellees are making a col¬ 
lateral attack on the judgment here in question under the definition 
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Aside from questions of public policy involved in aj col¬ 
lateral attack on a divorce decree by strangers, it is 
well to remember Bater v. Bater, 1906, Prob. 209, 5 B |E 0 
715, 4 Ann. Cas. 854—C. A., in which it was held thlat a 
divorce granted by a foreign court having jurisdidion 
of the parties, being a judgment affecting the st^itus 
of the parties, stands on the same footing as a judgipent 
in rem, and therefore cannot be set aside in England, 
even on the ground of fraud, by a person who was| not 
a party to that proceeding in which the judgment jwas 
pronounced. 

I 

Freeman on Judgments, Fifth Ed., Vol. 1, par. 318,| pp. 
634, 635, citing many cases, says ^^The fraud that ca^ be 
taken advantage of by third parties must be such as 
affects them; that is the entry or obtaining the judgnjient 
sought to be impeached must be a fraud upon the! in¬ 
terests or rights of such third parties, whether it ije a 
fraud on the defendant or debtor or not. Safe Deposit 
& Trust Co. V. Wright, 105 Fed. 155, 44 C. C. A. 421.” 
(pp. 636, 637) ‘‘What strangers may impeach. It nliust 
not, however, be understood that all strangers are! en¬ 
titled to impeach a judgment. It is only those stran^rs 
who, if the judgment were given full faith and effect, 
would be prejudiced in regard to some pre-existing ri)?ht, 
that are permitted to impeach the judgment. B^inv 
neither parties to the action, nor entitled to manage!the 
cause nor appeal from the judgment, they are by Jaw 
allowed to impeach it whenever it is attempted to| be 
enforced against them so as to affect rights or interests 


adopted by this court in Edward Thompson Co. v. Thomas, 60 tJ.S. 
App. D.C. 118, 49 F. 2d. 500. In that decision this court quoted 
from 15 R.C.L. 838, par. 311: “A collateral attack upon a judgnjient 
has been defined to mean any proceeding in which the integrity of 
a judgment is challenged, except those made in the action wherein 
the judgment is rendered or by appeal, and except suits brought to 
obtain decrees declaring judgments to be void ab initio.” ! 



acquired prior to its renditioxL (Citing a large mimber 
of cases too nmnerons to set forth here) See also, 
Northern Pac, By. Co. y. Boyd, 177 Fed. 804, aff^d 228 
U. S. 482, 57 L. Ed. 931, 33 S. Ct 554; FaU River y. 
Riley, 140 Mass. 488, 5 N. E. 481. 

On ein unbroken line of authority it is obvious that 
appellee had no standing to impeach the Rockville de¬ 
cree. No pre-existing right of Ms was affected by that 
decree and it is a matter of no concern whatever to him, 
even if it appeared contrary to the facts in tMs case, 
that the decree was obtained by fraud. It is said that 
one out of every three marriages in the United States 
fails for a number of reasons. If every defendant in. 
a tort case were free to conduct an exploration into all 
of the marital excursions of a husbsmd suing for loss 
of consortium and medical expenses he paid out of his 
own pocket, to impeach divorce judgments rendered by 
courts of general jurisdiction, and to have such issues 
tried over time and again, it would be truly appalling 
to contemplate the miscMef that would arise, not to say 
anything about turning an action for assault and battery 
into a collateral trial of one or more previous marriages 
and divorce. This is precisely the Mnd of field day a 
defense lawyer would like when he has no defense on 
the merits to the cause of action. Every consideration 
of public policy forbids what the trial Judge permitted 
in this case with respect to the admission of evidence, 
argument to the jury, and instruction to the jury on 
these collateral matters in wMch the appellee had no 
legal interest whatever. It is not difficult to measure 
the great prejudice to the case of both appellants where 
the jury was allowed to speculate as to whether they 
were knowingly living in adultery, especially as the trial 
Judge stated to the jury erroneously that there was evi¬ 
dence to be ^seriously considered from wMch they could 
find a common law marriage in New York and failure to 
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obtain a valid divorce in Eockville. More than lOOi pages 
of this record of nearly 1,000 pages is taken np wij:h evi¬ 
dence dealing with the wholly irrelevant alleged previous 
friendship of DeVito with several women whose Inames 
were mentioned by appellee’s connseL DeVito hSmself 
wonld be estopped to attack the validity of the Rojskville 
decree on the ground of want of jurisdiction. Strangers 
to that judgment are likewise estopped. Cf. Bv/p'^ert v. 
Ruppert, 77 XT. S. App. D. C. 65, 134 F. 2d. 497; ^oajiI v. 
Sandy 74 App. D. C. 287, 122 F. 2d. 64; Goodloe v. ‘RawTc, 
72 App. D. C. 287, 113 F. 2d. 753. See annotatijon 12 
ALB 2d. 717-748, that a stranger cannot collaterally im¬ 
peach a divorce judgment where the parties them^lves 
are estopped; and Johnson v. Mudherger, 340 U. S. 581, 
95 L. Ed. 411. I 

I 

i 

The Court Below Denied Full Faith and Credit 1|o the 
Maryland Judgment for Absolute Divorce, Eenjdered 
by a Court of General Jurisdiction of That State, 
When It Submitted to the Jury the Question of 
Whether That Court Had Jurisdiction to Binder 
That Judgment on a Collateral Attack by a Stronger 
to That Judgment, in Violation of Article 4, para¬ 
graph 1, of the Constitution of the United State^ and 
of 28 U. S. C. A. Section 1738. 

The decree of absolute divorce was rendered b;^ the 
Circuit Court of Montgomery County, Maryland, ijfary- 
land courts do not permit a party or stranger to col¬ 
laterally attack a judgment of a court of general juris¬ 
diction of that State; nor in the case of strangers in 
the absence of a showing that some pre-existing property 
right of such stranger was affected by that jud^ent 
and that some benefit will accrue to such stranger if] that 
judgment is set aside.® Obviously, appellee had no jlegal 

j 

“Spencer v. Franks, 173 Md. 73, 80, 196 A. 306, 114 ALE 263; 
Mister v. Thomas, 122 Md. 445, 458, 89 A. 844; Clark v. Southern 

I 

i 

I 
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interest in that jndgment for absolute divorce and he "was 
not affected by it in any sense. Consequently, the Mary¬ 
land judgment was valid and binding upon both parties 
and strangers to it The decision of the Supreme Court 
of the United States in Johnson v. MueVberger, March 12, 
1951, 340 U. S. 581, 95 L. Ed. 411, is decisive and con¬ 
trolling. 

There the Supreme Court said: 

‘‘We conclude that Florida would not permit Mrs.' 
[Muelberger to attack the Florida decree of divorce 
between her father and his second wife as beyond the 
jurisdiction of the rendering court. In that case 
New York cannot permit such an attack by reason 
of the Fun Faith and Credit Clause. When a divorce 
cannot be attacked for lack of jurisdiction by parties 
actuaUy before the court or strangers in the render¬ 
ing state, it cannot be attacked by them anywhere 
in the Union. The FuU Faith and Credit Clause 
forbids.’' 

The trial judge committed manifest error when he sub¬ 
mitted the question of the jurisdiction of the Maryland 
court to render that judgment to the consideration of 
the jury in this case. Plainly the trial court denied full 
faith and credit to that judgment in violation of Article 
4, par. 1 of the Constitution of the United States and in 
violation of 28 U. S. C. A. sec. 1738, which carried the full 
faith and credit Clause into the statutes. 

The Validity of a Marriage Is a Matter for the Court. 

The validity of a marriage is for the court or a mixed 
question of law and fact. 55 C. J. S. “Marriage”, par. 
46, p. 920. Issues of fact necessary to the determina- 


Can Co., 116 Md. 86, 92, 81 A. 271, 36 L. R. A. (NS) 980; Cone v. 
East Baltimore Land & Bldg. Soc., 40 Md. 380; Percy v. Clary, 32 
Md. 245; Long v. Long, 62 Md. 33; Shipley v. Fox, 69 Md. 672, 
581, 16 A. 275; Abbott v. Aetna Cas. & Surety Co., D. C. Md., 42 
F. Supp. 793, 797-802, affd Aetna Cas. & Surety Co. v. Abbott, 130 
F. 2d 40. 
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tion of a question of law in that respect should | always 
be submitted to a jury on special questions for the 
guidance of the court. Plainly, such questions bf fact, 
even assuming it was proper to make a jury question, 
ought not to be left to a general verdict where! it can 
never be known what disposition the jury mad^ of it. 
This is much like disposing of an issue in limbo. j 

i 

The Trial Judge Erred in Sustaining the Plea | of the 
Statute of Limitations to the Amendment |to the 
Complaint of Samuel DeVito Which Charg^ Ap¬ 
pellee With Assault and Battery on the Same i Trans¬ 
action on Which Appellee Had Counter-Claime^ 

On January 13, 1950, Samuel DeVito, with leave of 
court and without objection by appellee, filed an h™^end- 
ment to his complaint which charged appellee vdth an 
assault and battery wHch was alleged to have occurred 
on August 10, 1948. During the trial, the trial'Judge 
over objection permitted appellee to file an additional 
plea of the statute of limitations against that ^end- 
ment which involved the very same assault and battery 
on which appellee had made a timely counter-cliim at 
the time he filed an answer in the action. Thb trial 
judge on objection that the amendment was file(^ more 
than one year after the assault and was barred, sustained 
the plea of limitation. See D. C. Code (1940), iL2-201. 
Therefore, this issue was completely withdrawn from the 
jury—^wMle the trial Judge submitted the same hssault 

to the jury on the counter-claim. I 

1 

Sustaining the plea of limitation was plain err|)r be¬ 
cause the amendment was in time. The filing bf the 
timely counter-claim on the same assault and transaction 
tolled the statute. The amendment was in effect ai coun¬ 
ter-claim to the action of appellee on the same identical 
transaction. As appellee in his timely counterclaim 
tolled the statute, the amendment relating to the ! same 
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transaction conld not be thought to open a stale claim. 
Obviously, the considerations underlying repose of stale 
claims has no possible application here. The failure to 
claim for this assault in the original pleading along with 
the claim for loss of consortium and medical expenses 
was an oversight in the first instance because of the 
presence of several counsel in the case prior to trial 
counsel. No prejudice to appellee in any sense arose 
from the filing of that amendment without objection by 
appellee and with the express consent of the pretrial 
court 

“Where an independent demand or cause of action 
is not barred at the commencement of the action to 
which it is pleaded as a set-off or counter-claim, it 
does not become barred during the pendency of Ibat 
action.” 

In support of that statement see, Wood v. Camion Cov/niy, 
25 Tenn. App. 600, 106 S. W. 2d. 399; Eagle Savings amd 
Loan Assn. v. West, 71 Ohio App. 485, 50 N. E. 2d. 352; 
Grevenstvik v. Hubeny, 216 Ind. 379, 24 N. E. 2d. 924; 
Consolidaied Motor Lines v. M. S M. Transportation 
Co.y 128 Conn. 107, 20 A. 2d. 621; National Retailers 
Mut. Ins. V. Gross, 142 Ohio St. 132, 50 N. E. 2d. 258. 
Cf. Goodacre v. ^vlmier, 64 App. D. C. 10, 73 F. 2d. 
519; District of Columbia v. Frazer^ 21 App. D. C. 154; 
Durant v. Murdock, 3 App. D. C. 114, 123; Sullivan v. 
Hoover, opinion by Judge Morris of the District Court, 
6 F. R. D. 513; 171 ALR 1087. 

The amendment could not have resulted in prejudice 
to the defendant because he counter-claimed on the same 
occurrence. See also Rule 15 (c). Federal Rules Civil 
Procedure, which provides: 

“Whenever the claim or defense asserted in the 
amended pleading arose out of the conduct, trans¬ 
action or occurrence set forth or attempted to be 
set forth in the original ple«iding, the amendment 
relates back to the date of the original pleading.” 


The Trial Judge Erred in lustructiiig the Jur^l on its 
Request for Further Instructions. i 

I 

Point 9. After the jury had been out for severajl hours, 
they requested further instructions as follows: j 

‘‘The Foreman of the Jury: Your Honor, there 
are three questions that are in controversy.! • • • 
The second is if he rushed past her and touched 
her in any way, would that be considered! an as¬ 
sault! I 

The Court: That would depend, sir, and| I can 
illustrate it this way: Suppose I get out jof the 
elevator downstairs and I was in a hurry to ^et out¬ 
side’and did not use proper caution and ran against 
somebody accidentally. That might be an act of 
negligence but it would not be an assault and bat¬ 
tery. Bo you see what I mean? ; 

The Foreman: Yes, sir. | 

The Court: I might be liable in a suit fon negli¬ 
gent conduct, just Hke an automobile accident, but 
it would not be assault and battery. Boep that 
answer the question? i 

The Foreman: That answers that one pe^ectly. 

Exception was taken to the foregoing instruction ! (App. 
102). The instruction was plainly inept and mislead¬ 
ing. It bore no analogy to the facts in the case^ The 
appellee committed a vicious 'assault and batte^ on 
both husband and wife, and without the slightest justifica¬ 
tion put the appellants in a reign of terror in theiij place 
of business on two occasions within an hour whinh re¬ 
sulted in appellants calling police to their place oi busi¬ 
ness on two occasions. The illustration of a person 
getting out of an elevator and negligently bnlishing 
against someone did not fit this case. Mrs. DeVito in 
her testimony stated that the appellee deliberately ^truck 
her with his elbow, throwing her to the floor. Appellee 
denied he struck her at all. So there was no room to 
compare or identify the testimony with an accidental 
brushing of another while getting out of an eleVator. 
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This instruction did not fit the case or illustrate it in 
any way. 

Failure of Trial Court to Instruct the Jury as to a 

Material Issue. 

Nowhere in the charge of the court to the jury did 
the trial judge tell the jury that appellant Rosemary 
DeVito might recover even though the jury found appel¬ 
lant Samuel DeVito was not her lawful husband. Ex¬ 
ception was taken to this omission before the jury 
retired.® 

Motion to Assess Ninety Per Cent of the Cost of the 
Trancript of Testimony to Appellee Without Regard 
to the Result of This Appeal 

ITnder the Federal Enles an appeUant is permitted to 
bring an abbreviated record to this court which is suf¬ 
ficient to support the points of error. In taking this 
appeal, appellants designated for the record about ten 
per cent of the stenographic transcript of testimony 
taken at the trial which was wholly sufficient for the 
understanding and disposition by this Court of the lim¬ 
ited points presented by the appeal. Appellee in a coun¬ 
ter designation demanded that all of the testimony be 
included at the expense of appellants. Because ninety 
per cent of it was useless and because of the cost of 
$498.30 for a complete transcript, appellants brought 


« (App. 97) “MR. OFFUTT: ♦ * * There is no place in the 
charge that you tell them what kind of verdict they could return, 
and I move to recall the jury and tell them they can find a verdict 
for Rosemary even though there was a common law marriage. 

“THE COURT: The Court thinks it would confuse the jury to 
tell them anything about that. I think the charge on that proposi¬ 
tion certainly is clear. The only thing I told the jury was that 
unless they found for Rosemary DeVito and also found that this 
blow did not cause a miscarriage, they could not find for any loss of 
consortium.” 
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i 
i 
I 

initially to this court an abbreviated transcript Iplainly 
suiEcient for the appeal. Appellee then moved to di^ 
miss because the record did not include the cqmplete 
transcript. Appellants moved to limit the record to mat¬ 
ter already filed on the appeal At a hearing ik open 
court on both motions, several members of th^ court 
expressed the view that what Mr. Doherty for the ap¬ 
pellee was insisting upon was unnecessary and thi^ Court ’ 
sent the case back to Judge Goldsborough to set^e the 
argument about limiting the record, this Court Ijiolding 
the view that the trial Judge was the proper peijson to 
settle such confiicts. Before Judge Goldsborougl^ could 
act on the matter, he passed away. Thereupon appel¬ 
lants renewed their motion to limit the record to matter 
already brought here and the second motion went to con¬ 
siderable length to point out the sufficiency of the Record. 
But the Court overruled the motion with the result that 
appellants were forced to pay out this large stun of 
money for a complete transcript, ninety i>er cent of! which 
is useless to the consideration of the points on this ap¬ 
peal. It is now apparent that such matter was riot de¬ 
manded by appellee in good faith. The cost of appeals 
has progressively become so expensive that an ap^al is 
beyond the financial resources of nineteen out of twenty 
litigants. It is becoming increasingly apparent that 
appellees circumvent the rules permitting an abbre^ated 
but sufficient record by counter-designating the ientire 
record without regard to its purpose in the hop^ that 
the appellants will not be able to meet the cost and the 
appeal die from inability to meet costs. The matter has 
become some sort of game to frustrate justice, iliere- 
fore, in this case, appellants move that the Coukt tax 
ninety per cent of the cost of $498.30 of the trariscript 
of testimony to the appellee without regard to the [result 
of the appeal because of the repeated insistence of [coun¬ 
sel for appellee upon the inclusion in the record o^ mat¬ 
ter useless to the determination of the points on appeal. 

I 
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CONCLUSION 

The action of the trial court in admitting irrelevant 
and incompetent matter vith respect to an alleged ^ ^com¬ 
mon law^^ marriage in New York and in allowing appellee 
to impugn the int^rity of the Maryland judgment for 
absolute divorce in a sort of “hit and run” fashion; 
and the action of the trial court in submitting those 
questions to the determination of the jury for the pur¬ 
pose of undermining the validity of the ceremonial mar¬ 
riage between ai>pellants, were clearly erroneous. 

It was also erroneous for the trial court to sustain a 
plea of the statute of limitations to the amendment to 
the complaint of Samuel DeVito which claimed on the 
same assault as that on which appellee counter-claimed 
within time. 

The cost of transcript of record of $498.30 to the extent 
of ninety per cent of such costs, should be taxed against 
appeDee for having persisted without excuse or justifies^ 
tion in bringing up the entire record, ninety per cent of 
which is useless to the determination of Hie limited 
points of error designated in the District Court 

These several errors in the trial prejudiced both ap¬ 
pellants. The inevitable effect of those errors resulted 
in injustice and the denial of a fair trial. The judgments 
in both cases should be reversed. 

Respectfully submitted: 

Dobset K. Offtjtt 
Attorney for Appellants 
927 - 15th St N. W. 
Washington, D. G. 
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19 Filed Aug 24 1948 Harry M. Hall, Clerk 


IN THE 

DISTEICT COTJET OF THE UNITED STATES 
FOE THE DISTEICT OF COLUMBIA 


EOSEMAEY DE VITO 
2216 S Street, N. E. 
Washington, D. C. 

SAMUEL DE VITO 
2216 S Street, N. E. 
Washington, D. C. 


vs. 


Plaintiffs 


V. MANNING HOFFMAN 
303 7th Street, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 3484—’48 


Complamt 

(For Damages, For Assaalt and Battery and 
Loss of Consortiam) 


The complaint of Eosemary De Vito and Samael De 
Vito, plaintiffs, against V. Manning Hoffman, defendant, 
respectfally shows to the Coart as follows: 

First Comvt 
(Assaalt) 

L The plaintiff, Eosemary De Vito, is a citizen of 
the United States and a resident of the District of Co- 
lambia. The acts complained of occarred in the District 
of Colambia. The defendant, V. Manning Hoffman, is 


3 



likewise a citizen of the United States and a resilient of 
the District of Colnmbia. The action in this conni is for 
assanlt and damages claimed are in excess of $3^000.00. 

2. On, to-wit, Angnst 10, 1948, at premises j615 D 
Street, N. W., Washington, D. C., the defendant, V. 
Manning Hoffman, without cause, brutally assaulted the 
plaintiff, Rosemary De Vito, with such force and violence 
that she was knocked to the floor. As the result of said 
assault, she suffered contusions and abrasions about the 
head and body and a miscarriage, the plaintiff,] Rose¬ 
mary De Vito, at the tune of the assault being pregnant. 
She suffered and will continue to suffer severe physical 
and mental pain and anguish, together with loss j of in¬ 
come. 

WHEREFORE, plaintiff, Rosemary De| Vito, 
20 demands judgment against the defendant, V. Mann¬ 
ing Hoffman, in the sum of $50,000.00 besi<^es the 
costs of this suit. | 

Second Covmt 

(Assault: Exemplary Damages for Malice) ; 

For her second cause of action, the plaintiff, Rosemary 
De Vito, incorporates by reference, all the averments of 
fact contained in the first count of the complaitit and 
further avers that the actions of the defendant, V. ]B4ann- 
ing Hoffman, were done with culpable malice, aijid de¬ 
mands judgment against the defendant in the stun of 
$50,000.00 for exemplary damages, plus attorney’^ fees, 
in addition to the $50,000.00 compensatory damages, be¬ 
sides costs. 

I 

Third Covmt 

i 

(Loss of Consortium) i 

1. The plaintiff, Samuel De Vito, is a citizen if the 
United States and a resident of the District of Coliimbia, 

i 

i 
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The acts complained of occurred in the District of Co¬ 
lumbia. The defendant, V. Manning Hoffman, is likewise 
a citizen of the United States and a resident of the Dis¬ 
trict of Columbia. The action in this count is for loss 
of consortium, and damages claimed are in excess of 
$3,000.00. 

2. That the plaintiff, Samual De Vito, is and was at 
the time of the acts complained of herein the lawfully 
wedded husband of the plaintiff, Bosemary De Vito, and 
that he was living with, consorting and cohabiting with 
his said wife, Rosemary De Vito, at the time of the acts 
complained of. 

3. On, to-wit, August 10, 1948, at premises 615 D 
Street, N. W., Washington, D. C., the defendant, V. 
fanning Hoffman, without cause, brutally assaulted the 
plaintiff, Rosemary De Vito, with such force and violence 
that she was knocked to the floor. As the result of said 
assault, she suffered contusions and abrasions about the 

head and body and a miscarriage, the plaintiff, 
21 Rosemary De Vito, at the time of the assault being 

pregnant. She suffered and will continue to suf¬ 
fer severe physical and mental pain and anguish, together 
with loss of income. 

4. That because of said injuries and as the direct and 
proximate consequence of the wrongful acts and conduct 
of defendant aforesaid, plaintiff’s wife suffered contusions 
and abrasions about the head and body and a miscarriage 
as plaintiff’s wife was pregnant at the time of the as¬ 
sault; that plaintiff’s wife has remained ill from thence 
hitherto, and will permanently continue to so remain; 
that from thence hitherto, plaintiff has suffered the loss 
of the services of his said wife, which had been prior to 
said injuries of great value to him, and from thence 
hitherto has been deprived of her affection, society, com¬ 
panionship and consortium; that plaintiff has been and 
will continue to be hindered and prevented from trans- 
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acting and attending to his nsnal business and ^airs, 
and has been caused to lay out and expend larg^ sums 
of money in and about having the services perfom^ed for 
him which had previously been performed by h^s said 
wife, and will be compelled permanently in the ; future 
to expend large sums of money for the services! which 
said wife could and would have performed for hitn^ and 
has been and will continue to be otherwise greatly‘incon¬ 
venienced and harrassed by means of the wrongful and 
unlawful conduct of defendant aforesaid. | 

WHEREFORE, plaintiff, Samuel De Vito, de^nds 
judgment against the defendant, V. Manning Hoffn^an, in 

the sum of $25,000.00, besides the costs of this suit. 

i 

I 

Fourth Cov/nt | 

(Loss of Consortium: Exemplary Damages for Malice) 

For his second cause of action, the plaintiff, ^amuel 
De Vito, incorporates by reference ^ of the aveijments 
of fact contained in the third count of this complaiiit and 
further avers that the actions of the defendant, V. 

I ' 

22 Manning Hoffman, were done with culpable ipalice, 
and demands judgment against the defendant in 
the sum of $25,000.00 for exemplary damages, plus jattor- 
neys’ fees, in addition to the $25,000.00 compensatory 
damages, besides costs. | 

/s/ James K. Hughes | 
James K. Hughes j 


23 Filed Oct 4 1948 Harry M. Hull, Clerk I 
Amwer and Courderclaim Agamst Plaintiff I 

Comes now the defendant, V. MANNING HOFFMAN, 
and for his answer to the complaint filed herein a nd for 
counterclaim against the plaintiff SAMUEL DeVlTO, 
respectfully represents to the Court: i 
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Answer to First Count 

1. Defendant admits he is a citizen of the United 
States and a resident of the District of Oolnmbia, but 
has not snflficient knowledge to either admit or deny the 
remaining allegations of this paragraph of the complaint 
excepting that this Court has jurisdiction over this suit. 

2. Defendant admits that on, to-wit, August 10, 1948, 
he was at premises 615 D Street, N. W., Washington, 
D. C., but denies each and every other allegation of said 
Paragraph 2. 

Answer to Second Coumi 

Defendant denies all of the allegations of the second 
count. 

Answer to TMrd Count 

1. Defendant admits that he is a citizen of the United 
States and a resident of the District of Columbia, but 
he has not sufficient knowledge to either admit or deny 
the remaining allegations of Paragraph 1 excepting those 
dealing with jurisdiction of the Court, which he ad¬ 
mits. 

24 2. Defendant has no information enabling him 

to admit or deny the allegations of Paragraph 2. 

3. Defendant admits that on August 10, 1948 he was 
at premises 615 D Street, N. W., Washington, D. C., but 
denies each and every other allegation of Paragraph 3. 

4. Defendant denies each and every allegation of Para¬ 
graph 4. 

Answer to Fourth Count 

Defendant denies each and every allegation of the 
Fourth Count. 

WHEBEFORE, the defendant demands that judgment 
be entered in his favor and against the plaintiffs, with 
costs assessed against the plaintiffs. 
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C<ymtefrclaim 

i 

And for his counterclaim against plaintiff SAifCJEL 
DeVITO, defendant states as follows: | 

I 

(a) That on, to-wit, Angust 10, 1948, at approximately 
7 o’clock P. M., your counterclaimant was in priemises 
615 D Street, N. W., Washington, D. C., to proci^e the 
keys for his automobile from the plaintiffs to whom said 
keys had been turned over by a parking lot attendant 
where counterclaimant, as a monthly parking cnsitoiii^e^y 
regularly parked his car during the day. 

i 

(b) Your counterclaimant further states that ^t the 
time and place and on the occasion aforesaid, the | plain¬ 
tiff, SAMUEL DeVITO, did with great force and vio¬ 
lence beat your counterclaimant about the head and body 
with his fists and with an object unknown, hitting your 
counterclaimant on his mouth, splitting the lips of your 
counterclaimant, damaging his ear and his ribs and bther- 
wise did beat, bruise and ill treat your counterclaimant, 
from which your counterclaimant is still suffering, iall to 
the damage of your coxmterclaimant in the sum of $20,- 

000 . 00 . 

25 WHEREFORE, your counterdaimant, V. MANN¬ 

ING HOFFMAN, demands judgment against the 
plaintiff, SAMUEL DeVITO, in the sum of $20,000.00 
besides the costs of this Court I 

/s/ Charles E. Ford 
Charles E. Ford 

I 

/s/ Luden H. Merder j 

Luden H. Merder | 

/s/ N. Meyer Baker ! 

N. Meyer Baker 
Attorneys for Defendant 
and Counterclaimant I 
613 - 15th Street, N. "W*., 
Washington 5, D. C. 
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26 Filed Oct 12 1948 Harry M. Hall, Clerk 

Answer to CowUerclaim 

Comes now the plaintiff and coanterdefendant, Samael 
DeVito, and for his answer to the coanterclaim filed 
herein, respectfally represents to the Conrt as follows: 

1. He admits that on, to wit, Aagast 10, 1948, at ap¬ 
proximately 7:00 o’clock P. M., the coanterdaimant was 
in premises 615 D Street, N. W., Washington, D. C. He 
has no information with which to answer the remaining 
allegations of paragraph (a). 

2. He denies the allegations contained in paragraph 
(b) of the connterclaim. 

WHEREFOBE, the plaintiff and connterdefendant de¬ 
mands that the said countercomplaint be dismissed with 
costs. 

/s/ James EL Hughes 
James K. Hughes 
/s/ John T. Bonner 
John T. Bonner 
Attorneys for plaintiff and 
counterdefendant 
• • • • 

27 Filed Jan 10 1950 Harry M. Hull, Qerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: Suit by 
plaintiff wife for personal injuries and punitive damages 
and by husband for loss of consortium of wife and ex¬ 
penses growing out of an assault by defendant of plain¬ 
tiff wife. Plaintiffs claim that following a disagreement 
over delivery of keys to car on parking lot where de- 
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fendant’s car was parked, plaintiff having the keys, de¬ 
fendant assaulted plaintiff husband; that ther^ter, 
sometime later, defendant with others returned to Splain- 
tiff’s restaurant and committed an assault upon pl^tiff 
wife, causing injuries. The restaurant is located kt 615 
D St., N. W. ! 

! 

Defendant admits he was in plaintiff’s restaurant on 
two occasions on the same date, having gone thete ori¬ 
ginally to obtain keys to his automobile but denie^ com¬ 
mitting any assault on plaintiff husband at anyi time, 
claiming on the contrary that plaintiff husband violently 
assaulted him on first visit. Defendant further j main¬ 
tains he with other persons later returned to restaurant; 
that police came there a short time after their arrival 
and that no assault was committed on plaintiff v^e or 
plaintiff husband. Defendant makes counterclaim s^inst 
plaintiff husband for assault. | 

Parties stipulate as to authenticity of records o^ Met. 
Police Department and they may be received in e^dence 
without formal proof subject to objections as to [ mate¬ 
riality and relevancy. i 

i 

Parties also stipulate records of Alcoholic Beverage 
Control Board. ■ 

j 

28 Plaintiff may amend complaint forthwith |by in¬ 
terlineation so as to claim expenses by pUintiff 
husband. | 

Plaintiffs and defendants will exchange lists of names 
and addresses of witnesses within 5 days. | 

Plaintiff objects to the refusal of the Court to require 
the taking of depositions. i 

i 

Photographs bearing the initials of the Court ifiay be 
received in evidence without formal proof, subject-to ob¬ 
jections as to relevancy and materiality. | 

i 

i 

I 

i 

I 

I 
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26 Filed Oct 12 1948 Harry M. Hull, Clerk 

Answer to Coimterclaim 

Comes now the plaintiff and counterdefendant, Samuel 
DeVito, and for his answer to the counterclaim filed 
herein, respectfully represents to the Court as follows: 

1. He admits that on, to wit, August 10, 1948, at ap¬ 
proximately 7:00 o’clock P. M., the counterdaimant was 
in premises 615 D Street, N. W., Washington, D. C. He 
has no information with which to answer the remaining 
allegations of paragraph (a). 

2. He denies the allegations contained in paragraph 
(b) of the counterclaim. 

WHEEEFOEE, the plaintiff and counterdefendant de¬ 
mands that the said countercomplaint be dismissed with 
costs. 

/s/ James K. Hughes 
James K. Hughes 
/s/ John T. Bonner 
John T. Bonner 
Attorneys for plaintiff and 
counterdefendant 
• • • • 

27 Filed Jan 10 1950 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: Suit by 
plaintiff wife for personal injuries and punitive damages 
and by husband for loss of consortium of wife and ex¬ 
penses growing out of an assault by defendant of plain¬ 
tiff wife. Plaintiffs claim that following a disagreement 
over delivery of keys to car on parking lot where de- 
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m fendeint^s car was parked, plaintiff having the keys, de¬ 
fendant assaulted plaintiff hnsband; that ther^ter, 
sometime later, defendant with others returned to jplain- 
^ tiff’s restaurant and committed an assanlt upon plaintiff 

I wife, causing injuries. The restaurant is located at 615 

DSt.,KW. i 

^ Defendant admits he was in plaintiff’s restaur^t on 

two occasions on the same date, having gone thei|e ori- 
^ ginally to obtain keys to his automobile but denied com- 

I) mitting any assault on plaintiff husband at any I time, 

^ claiming on the contrary that plaintiff husband violently 

assaulted him on first visit. Defendant further jmain- 
I tains he with other persons later returned to resta^ant; 

^ that police came there a short time after their £(rrival 

I and that no assault was committed on plaintiff wiife or 

plaintiff husband. Defendant makes counterclaim aigainst 

• plaintiff husband for assault. ! 

Parties stipulate as to authenticity of records ojf Met. 
Police Department and they may be received in evidence 
^ without formal proof subject to objections as to | mate¬ 
riality and relevancy. i 

Parties also stipulate records of Alcoholic Beverage 

* Control Board. i 

I 

28 Plaintiff may amend complaint forthwith by in- 
» terlineation so as to claim expenses by plaintiff 

husband. j 

I 

^ Plaintiffs and defendants will exchange lists of pames 

and addresses of witnesses within 5 days. | 

» ! 

Plaintiff objects to the refusal of the Court to ijequire 

* the taking of depositions. | 

Photographs bearing the initials of the Court may be 

• received in evidence without formal proof, subject | to ob¬ 
jections as to relevancy and materiality. I 
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•STIPULATIONS: By agreement of connsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed 
by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

Leave is granted to plaintiff husband to amend within 
5 days by adding claim against defendant for damages 
for assault. 

/s/ Bolitha T. Laws 

Pretrial Justice. 

Dated Jan. 4,1950. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

29 Filed Jan 13 1950 Harry M. HuU, Clerk 

S'wpplemerUal Coiivplavni 

Leave of court having first been obtained plaintiffs re¬ 
spectfully file this supplemental complaint. 

Fifth Cotmt 

(Assault: Exemplary Damages for Malice) 

1. That on, to-wit, August 10, 1948, at premises 615 
D Street N. W. Washington, D. C., the defendant, V. 
Manning Hoffman, did with great force and violence beat 
the plaintiff about the head and body with his fists, so 
as to knock him to the floor, and threw a glass at him, 
cutting his hand, and otherwise did beat, brui^ and ill 
treat the plaintiff from which the plaintiff suffered and 
is suffering serious and permanent injury, physical and 
mental pain and anguish, and will continue to so suffer 
in the future, all to his damage in the sum of Ten Thou¬ 
sand Dollars ($10,000.00). 

2. The plaintiff further avers that the acts of the 
defendant, V. Manning Hoffman, were done unlawfully, 
wrongfully, wilfully and with culjxable malice and de- 



mands judgment against the defendant in the sum of 
Twenty-five Thousand Dollars ($25,000.00) for exemplary 
damages, plus attorney’s fees, in addition to thei Ten 
Thousand Dollars ($10,000.00) compensatory daruages 
claimed in paragraph one (1) hereof, besides costls. 

WHEREFORE, plaintiff, Samuel De Vito, demands 
judgment against the defendant, V. Manning Hoffman, 
in the total sum of Thirty-five Thousand Dollars ^$35,- 
000.00), to include compensatory and exemplary damiages, 
plus attorney’s fees and costs. 

/s/ Dorsey K. Offutt | 

Dorsey K. Offutt i 

• • • • 

30 Filed Dec 13 1950 Harry M. HuU, Clerk j 


Answer to Sv/gylemerdal Comptairvt 

Comes now the defendant, V. Manning Hoffmah, by 
and through his attorneys, Cornelius H. Doherty | and 
Lnden H. Merder, wid for answer to tie snpplemMtal 
complaint avers as follows; 

The defendant avers that the cause of action referred 
to in the supplemental complaint has not been presented 
within the time permitted by the Statute of Limitations 
in force in the District of Columbia for such cases inade 
and provided. j 

The premises considered, defendant prays thatj the 
said supplemental complaint be dismissed with costs. 

/s/ Cornelius H. Doherty | 
Cornelius H. Doherty | 

1010 Vermont Avenue, If. W. 
Washington, D. C. | 

/s/ Lucien H. Mercier ! 
Lucien H. Mercier, Esq. j 
613 15th Street, N. W. i 
Washington, D. C. 
Attorneys for Defenda4t 
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Filed Dec 29 1950 Harry M. Hull, Clerk 


Motion for New Trial amd for Judgmmt N, 0. V, 
m Favor of Plamtiff, Rosemary Be Vito 

Come now the plaintijffs, by their attorneys, and move 
the Court to grant a new trial upon the following grounds: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evi¬ 
dence. 

3. The Court erred in permitting defendant to amend 
his pleadings during the trial. 

4. The Court erred in refusing to permit the plaintiff- 
husband and plaintiff-wife to amend pleadings so as to 
prove matters in avoidance of the statute of limitations 
and to amend to conform to the evidence. 

5. The Court erred in permitting the defendant collat¬ 
erally to impeach the divorce judgment in Maryland. 

6. The Court erred in holding the defendant had stand¬ 
ing collaterally to impeach. 

7. The Court erred in permitting evidence that plain¬ 
tiff-husband had lived with other women in New York 
and District of Columbia. 

8. The Court erred in failing to permit the plaintiffs 
to go to the jury on the question of negligence of the 
defendant in inflicting injuries upon the plaintiff-wife. 

9. The Court erred in permitting the defendant to 
amend and add as a defense during the trial the issue of 

the validity of the marriage between the plaintiffs. 

61 10. The Court erred in permitting counsel for 

defendant to argue that it was for the jury to 
decide whether or not the divorce in Maryland was 
valid. 


I 


11. The Court erred in denying all'of plaintiffs’ in¬ 
structions to the jury. | 

12. The Court erred in its reply to one of thfe ques¬ 

tions which the jurors propounded after the dkibera- 
tions had begun. i 

i 

13. The Court erred in failing to reply to and ianswer 
other questions of the jury after their deliberatious had 

begun. I 

1 

14. And for such other and further reasons ajiparent 

as of record and as will appear in the oral hearing 
hereof. i 

/s/ Dorsey K. Offutt | 
Dorsey K. Offutt 
Attorney for Plainti^s 

• • • • I 

976 Filed Dec 29 1950 Harry M. Hall, Oerk | 

Points and Authorities in Support of Motion for^ New 
Trial and for Judgment N, 0. V. m Favor j 

of Plaintiff, Rosemary De Vito | 

1 

The verdict is contrary to the evidence and l|o the 

weight of the evidence. | 

i 

The gist of the action is that the defendant his, pijished, 
shoved, struck or collided with plaintiff-wife andj as a 
result of the excitement or pushing or striking, the plain¬ 
tiff-wife suffered a miscarriage. j 

The real question is whether the defendant’s ^tion 
caused the miscarriage and whether that constituted as¬ 
sault and battery or not. It is plain that the jjurors 
from their questions were confused and felt that | they 
could not find for the plaintiffs unless they found jthere 
was an assault and battery. Moreover, it is plaini that 
they thought that unless they found there was an assault 


1 


14 


and battery, they could not find for either one of the 
plaintiffs. 

The Court by giving the analogy of someone leaving 
the elevator and brushing up against another person did 
not answer the question which was asked by a juror, but 
the analogy was not appropriate for the evidence in the 
case because aU of the evidence showed that Mr. Hoffman 
was in the back part of the restaurant at the same time 
Mrs. DeVito was in the back part of the restaurant 
One of the jurors asked this question and it was not 
answered. That was the principal factual question which 
seemed to be disturbing the jurors. The foreman asked 
if Mrs. DeVito was in the doorway at the time the de¬ 
fendant went back to the kitchen and if he brushed past 
her or touched her in any way would that be considered 
an assault Another juror stated that when the question 
was brought up he stated it was a certain thing that 
Mrs. DeVito was back by the kitchen door at the same 
time Mr. Hoffman was there. Neither of these questions 
were ever answered by the Court and yet it weis an estab¬ 
lished fact, xmdisputed by the evidence, that both Mrs. 
DeVito and Mr. Hoffm^ were in the back part of the 
restaurant at the entranceway to the kitchen at the same 
time. If Mr. Hoffman brushed past her or touched her 
in any way and caused her to faU and suffer a miscar¬ 
riage, under all the evidence in the case, it was such con¬ 
duct, if the jury believed it caused the miscarriage that 
entitled Mrs. DeVito to recover. 

Mr. Hoffman by his testimony and the testimony 
977 of his witnesses went to the kitchen after he was 
told not to enter there and he had no right to 
enter there, passed a sign which said ‘‘No Admittance” 
and opened a door, by his own testimony, and entered 
the kitchen. In order to do so he had to brush by or 
push Mrs. DeVito or knock Mrs. DeVito out of the way. 
This could have been caused by negligence or by a reck- 
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less disregard of her rights and safety or it could have 
been an intentional assault. By laying hands upoin her 
or touching her in any way, this constituted an assault, 
because his only reason for going to the restauraiit for 
the second time with his three friends and fellow wc^rkers, 
looking for Mr. DeVito was to commit an assault! upon 
Mr. DeVito. He gave no other reason that could t)e be¬ 
lieved under all the evidence and there was none that | could 
be drawn from the facts and circumstances surroundi]|ig the 
occasion. i 

By the questions of the jury the jury misundeijstood 
what awarding a verdict in a civil case would involve and 
felt that there would be other consequences arising after 
that if they found a verdict against the defendant which 
would attach the stigma of assault and battery. The ijuror 
asked the question about that but the Court never answered 
that question. The civil suit would have no effect oi any 
other action and the jury was entitled to know and skould 
have been instructed that a verdict for the plaintiff Vould 
not attach any stigma of assault and battery against the 
defendant. I 


Counsel for the plaintiffs endeavored to make objections 
to properly protect the rights of his client but the Court 
refused to permit objections to be made to improper Argu¬ 
ments made by defendant's counsel 6ind plaintiff| was 
denied due process of law accordingly. Defendant’s pun- 
sel made improper argument to the jury and plaintiff’s 
counsel was not permitted to object. I 

The Court erred in permitting the attempted impeach¬ 
ment of the Maryland decree by the defendant. 12 
ALB 2d 717. I 

i 

The divorce decree obtained in Maryland was a valid 
decree and full faith and credit should be given to i that 
decree by courts of other jurisdictions. No stranger can 
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collaterally attack such decree. Evidence on this matter 
was error and highly prejudicial to the plaintiffs. 

978 The evidence introduced in connection with the 
purported common law marriages in New York and 
District of Columbia were error. This was a collateral 
issue and highly prejudicial to the plaintiff. There was 
a mere scintilla of evidence that plaintiff-husband resided 
with any other women, and even had he done so, the ele¬ 
ments establishing a common law marriage were not intro¬ 
duced. There was no evidence as to whether or not any 
impediment to a common law marriage existed, nor was 
there any proof of a holding out by plaintiff-husband of 
a common law marriage, nor even if either of the women 
were living. 

The Court in its charge to the jury and throughout its 
instructions seems to say there should be an assault and 
battery by the defendant against the plaintiff-wife and that 
such constituted the proximate cause of the miscarriage. 
An assault alone could create such excitement as to be a 
competent producing cause of a miscarriage. 

Thus the Court when it said “You may consider whether 
the excitement or any other cause shown by the evidence 
caused the miscarriage^’ has not properly charged the 
jury. An excitement created by an assault or by battery 
or by both could be the producing cause of the miscarriage 
for which defendant would be liable. The words “any 
other cause” would have to have some basis in the evi- 
* dence. Otherwise the jury would speculate on any imagi¬ 
nary cause. In addition it is plain from the charge that 
the jury were mislead and should have been informed that 
negligence in pushing or striking the wife would be a 
sufficient ground upon which to permit recovery if such 
negligent striking produced the miscarriage. You must 
remember the jury were not so much being required to 
find damages for an assault as for the miscarriage which 
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followed as a proximate cause of the striking, so it | would 
be whether the striking was intentionally or negligently 
done insofar as general damages, not punitive, are fought 
for the resultant miscarriage. | 

The jury should have been instructed that assaultj alone, 
if found by them, to be a competent producing ca^e or 
proximate cause of the miscarriage, would entitle the 
plaintiff to a verdict. Moreover, if the defendant! negli¬ 
gently, recklessly and carelessly acted in such a ijtianner 
as to produce the miscarriage, then he should havje been 
held liable in damages. In other words “assajilt and 
979 battery’^ are simply technical legal terms toj define 
certain types of action. The same types of! action 
might also be negligent. | 

The jury could well have found that the defendant was 
going back into the kitchen looking for Mr. DeVito when 
he had no right to go back there and that the manner in 
which he went back there was so careless and negligent 
that he brushed back or shoved Mrs. DeVito in ^uch a 
manner as to knock her down and that this was the| proxi¬ 
mate cause together with the excitement attendant upon 
his entry into the restaurant on the second occasiojn with 
his three friends and caused and produced the miscarriage. 
The medical testimony was uncontradicted in this ijespect. 
The Court permitted defendant’s counsel to argu^ about 
the common law marriage in the District of Columbija when 
even the Court stated to the defendant’s counsel jthat it 
did not think that evidence was sufficient. 

The defendant was permitted to amend his answer after 
the opening statement had been made and almost la year 
after pretrial and to bring in a new defense—the yalidity 
of the marriage between Mr. and Mrs. DeVito, the plain¬ 
tiffs, and also to bring in the two common law majrriages 
and the validity of a Maryland divorce decree. E'^en the 
Court understood defendant’s counsel was referring to 
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two different women, when evidence was introduced, and 
plaintiff’s counsel called attention to the fact that the 
divorce and marriage in Maryland and the annulment 
suit in the District of Columbia all referred to the same 
woman. The marriage to Mabel Lucille DeVito was in 
February 1944 and the annulment suit was filed in the 
District of Columbia in March 1944, and the divorce in 
Maryland was obtained in October 1946. Mr. DeVito mar¬ 
ried the present Mrs. DeVito in Nov. 1947. 

It is opinion of counsel for the plaintiffs that it was 
error for the Court to permit the defendant to amend his 
Answer and to add the new defense of the invalidity of 
the marriage of Mr. and Mrs. DeVito and to permit a 
collateral attack upon the validity of the Maryland di¬ 
vorce, together with the common law marriages, and to 
also permit the defendant to amend by claiming the affirm¬ 
ative defense of the statute of limitations, a year after 
pretrial, and then to deny both plaintiffs the same right 
for leave to amend the complaint in order to meet and 
avoid this new affirmative defense of the statute of 
980 limitations by claiming negligence on the i)art of 
the defendant Hoffman, particularly when it is seen 
tlat the rule which provides for leave to amend states 
tJiat “leave to amend shall be given freely by the courts” 
and even after judgment leave to amend is permitted. The 
plaintiffs were not prepared to meet this new issue relat¬ 
ing to the divorce in Maryland in 1946 and the marriage 
in the District of Columbia in 1947 between the plaintiffs. 
They were both entitled to full faith and credit and were 
valid xmtil properly attacked in a court of competent juris¬ 
diction by persons qualified to attack either of these docu¬ 
ments. 

Counsel for plaintiffs urges that it was error for the 
Court not to permit the plaintiffs to amend their pleadings 
and avoid the statute of limitations when confronted by 
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this new defense, and then to permit the defendimt to 
amend his pleadings and raise the statute of limi^tions 
as an afiEirmative defense when he was confronted ahd had 
been confronted almost a year before with a conntersnit. 
Even in his opening statement defendant’s counsel had 
denied the assault but did not raise the statute of limita¬ 
tions as a defense. I 

I 

I 

The Court should grant the Motion for Judgment 
and enter a judgment on behalf of the plaintijff, Bo^mary 
DeVito. All the evidence in this case tended to show and 
did show that on the second trip to the restaurant Mr. 
Hoffman and the three men who went with hiTn did so 
for the sole purpose of taking the keys by force aiid as¬ 
saulting Mr. DeVito if necessary, and to push aside or 
knock aside any opposition which they encountered when 
they entered the restaurant. This is exactly wh^t Mr. 
Hoffman did. i 

! 

It is very clear that there was a conference between these 
men when Mr. Hoffman returned to his office, as a| result 
of which they reached the decision to go back with Mr. 
Hoffman to take care of Mr. DeVito by using whatever 
force was necessary in order to take the keys awny and 
to avenge Mr. Hoffman for his injuries and to get tlie keys 
back without paying the 60^. One of Mr. Hoffmanj’s wit¬ 
nesses testified that Mrs. Hoffman was on her way down 
with the car and keys to pick up Mr. Hoffman at the time 
he went around to the restaurant. All Mr. Hoffman had 
to do was to pay the 60^, get his keys and take th^ mat¬ 
ter up with the parking lot management the nejd: day. 
981 It is respectfully urged that it is the duty | of the 
Court under the evidence in this case to e^ter a 
judgment N.O.V. in favor of Mrs. DeVito or to g^ant a 
new trial. | 

/s/ Dorsey K. Offutt I 

Dorsey K. Offutt | 

Attorney for plaintiffs 
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Order Deni/ing Motion For New Trial 

This cause came on to be heard upon the motion of the 
plaintiffs, Rosemary DeVito and Samuel DeVito, for a 
new trial and for judgment N.O.V. in favor of the plaintiff, 
Rosemary DeVito, the opposition filed herein on behalf of 
the defendant and having been duly argued and considered, 
it is, by the Court, this 17th day of January, 1951, 

ORDERED that the motion for a new trial and for 
judgment N.O.V. in favor of the plaintiff, Rosemary De¬ 
Vito, be and the same are hereby denied. 

By the Court: 

/s/ T. Alan Goldsborough, 

Judge. 

• • • • 

58 Filed Dec 19 1950 Harry M. Hull, Clerk 

Verdict <md Judgment 

This cause having come on for hearing on the 11th day 
of December, 1950, before the Court and a jury of good 
and lawful persons of this district, to wit; 

1. Clyde F. Carter 7. Charles C. Pierpoint, Jr. 

2. Edmund J. Franey 8. Clifford H. Warren 

3. Aubrey C. Carter 9. Ralph B. Patterson 

4. Charles A. Koenig 10. Lawrence K. Mulvihill 

5. Joseph A. Fallon 11. Frank Rich 

6. Rufus Jimason 12. George L. Greene 

who, after having been duly sworn to well and truly try 
the issues between Rosemary DeVito and Samuel DeVito, 
plaintiffs and V. Manning Hoffman, defendant and after 
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this cause is heard and given to the jury in charge, they 
upon their oath say this 19th day of December, 1950, that 
they find for the defendant against said plaintiffs. | 

WHEREFORE, it is adjudged that said plaintids take 
nothing by this action, that said defendant go henc4 with¬ 
out day, be for nothing held and recover of plaintiffs his 
costs of defense. | 

Harry M. Hull, Cllerk, 
By Paul A. Rosen, Deputy Cllerk. 
By direction of j 

Judge T. Alan Goldsborough j 

• • • • j 

i 

59 Filed Dec 19 1950 Harry M. Hull, Clerk j 

I 

VerMct a/nd Judgment \ 

I 

This cause having come on for hearing on the llt^i day 
of December, 1950, before the Court and a jury of j good 
and lawful persons of this district, to wit: ! 


1. 

Clyde F. Carter 

7. 

Charles C. Pierpoint^ Jr. 

2. 

Edmund J. Franey 

8. 

Clifford H. Warren j 

3. 

Aubrey C. Carter 

9. 

Ralph B. Patterson 

4. 

Charles A. Koenig 

10. 

Lawrence K. Mulvihill 

1 

5. 

Joseph A. Fallon 

11. 

Frank Rich ! 

6. 

Rufus Jimason 

12. 

j 

George L. Greene 


who, after having been duly sworn to well and truly try 
the issues between V. Manning Hoffman, cross-plaintiff 
and Samuel DeVito, cross-defendant and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 19th day of December, 1950, that they'find 
for the cross-defendant against said cross-plaintiff. | 

I 

WHEREFORE, it is adjudged that said cross-plaihtiff 
take nothing by this action, that said cross-defendant go 
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hence without day, be for nothing held and recover of 
cross-plaintiff his costs of defense. 

Harry M. Hull, Clerk, 
By Paul A. Bosen, Deputy Clerk. 

By direction of 
Judge T. Alan Goldsborough 

• • • • 

63 FUed Feb 13 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 13th day of February, 1951, 
that Plaintiffs, Rosemary DeVito and Samuel DeVito, 
hereby appeal to the United States Court of Api)eals for 
the District of Columbia from the judgment of this Court 
entered on the 19th day of January, 1951 in favor of 
defendant against said plaintiffs. 

/s/ Dorsey K. Offutt 

Attorney for Plaintiffs 
Suite 1111, 

927 15th Street, N. W. 

• • • • 

46 Filed Dec 19 1950 Harry M. Hull, Clerk 

Plaintiffs^ Pra/yer No, 15 

The jury are instructed that the absolute divorce decree 
granted in Montgomery County October 8, 1946 is prima 
facie evidence of a valid and lawful divorce. The burden 
is upon the defendant to overcome this presumption by 
substantial evidence. Unless you find there is substantial 
evidence in the case to overcome this prima facie evidence 
of the validity of the divorce decree in Maryland, then 
you must find that the divorce decree is valid and lawful. 

• • • • 
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51 Filed Dec 19 1950 Harry M. Hull, Clerk | 

j 

^ I • 

Plamtiffs^ Prayer No, 20 

1 

The jury are instructed that there is no evidejice in 
this case that the marriage of the plaintiffs, Samuel 'A. De¬ 
Vito and Rosemary DeVito was not a valid and lawful 
marriage. On the contrary there is a legal presumption 
that the marriage between the parties plaintiff oh No¬ 
vember 11, 1947, was a lawful and valid marriage.! 

• • • • 

I 

[References in margin are to page numbers of steno¬ 
graphic transcript] j 
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Rosemary De Vito 


was called as a witness for and on behalf of the plain¬ 
tiffs and, being first duly sworn, was examined an|i tes¬ 
tified as follows: j 


Direct Examimiion 


I 


BY MR. OFFUTTr 


Q Mrs. De Vito, will you state your full name? A 

Rosemary De Vito. | 

• • • • i 


■Q And your husband is Mr. Samuel De Vit(i, the 
plaintiff sitting here? A Yes, sir. ! 

Q How long have you been married? A three 
years. ! 

25 Q Have you been living in Washington during 
the time that you were married? A Yes, Sir. 

• • • • I 

29 Q What did Mr. Hoffman say and do jwhen 
he came in? Tell us what happened. A When 
he came in I asked him if I could help him and he trfmed 
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to me and, in a very rude manner he says, “Yes, I want 
my keys.*’ 

I asked him for the ticket and he threw it on the bar, 
and I checked it, which corresponded, and I asked him 
for 60 cents. 

When I asked him for 60 cents he cursed me and he 
refused to pay me 60 cents, and said he wasn’t going to 
pay me. In the meantime, he was using this language, 
and my husband— 

Q (Interposing) What language? A This horrible 
language. My husband heard him and came out of the 
kitchen. 

Q And was he speaking in a normal tone of voice, 
or soft tone, or light tone? Tell us about that. 

30 A In a very boisterous manner. 

Q Go ahead. A And in the meantime my hus¬ 
band comes out of the kitchen and asks what was the 
trouble, and I told him about the keys. 

• • • • 

Q All right, go ahead and continue. A And he 
turned to him and he said he wanted his keys, and I 
told him we couldn’t give them out because the car lot 
attendant said he had to pay 60 cents, and so he said he 
just refused to pay the 60 cents. 

In the meantime he got very rude again and started 
calling me names, so Mr. De Vito, which is my husband, 
told him that I was his wife; and he turned to him and 
says he didn’t care who he was talking to. 

Q Did he use any profanity at that time? A Yes, 
sir, he did. 

31 ■ Q All right. A So as he refused to pay the 

60 cents, my husband commenced to walk back to 
the kitchen. 

• • • • 

32 Q Tell us what happened. A He gets on the 
platform, and gets hold of a glass that was on 

the bar and throws it at my husband. 


\ 


I 


I V 

• I 
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Q Where was your husband at that timet Al He 
was behind the bar. | 

Q Was he facing him at that time, or was he oh his 
way back to the kitchen! A He was on his way back 
to the kitchen. 

Q What happened then? A As he threw the glaks at 
him he cut his left hand. ! 

Q Did the glass break? A Yes. ! 

Q AH right, then what happened? A So aftet he 
threw the glass my husband and Mr. Hoffman tangled up* 
Q What part of the room were they in when jthey 
tangled up, as you referred to? A Toward the |)ack 
part, toward the kitchen that was in the back. | 

Q Were they outside of the bar? A Yes. 

• • • • _ 

33 Q How did the defendant get back there^ A 

As he got on top of the platform, after he tlpew 
this glass, he hit my husband on the left side of his face, 
which was at the end of the bar towards the dining rdom. 

Q Go ahead, then what happened? A Then they 
tangled up towards the back of the restaurant. ! 

• • • • 

I 

I 

36 Q And where did you caU when you caUedj the 
police, do you know? Did you caH some partic^ar 
precinct, or just call the police generaUy? A I cf^Ued 
No. 1. I 

Q Then what happened? A When I came out of 1 the 
office Mr. Hoffman was going out and as he left he said 
he was coming back to get his keys, and Mr, De Vi^o— 
so in the meantime the policemen came and they saw j my 
husband’s hand cut. j 

Q Just a minute, did the policemen come before! he 
left or after he left? A After he had left. | 

Q How long had he been gone when the police came? 
A About five minutes. i 


i 

1 

I 


i 
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Q Tell ns what happened thent A Then the police 
came and saw my husband ^s hand, which was cnt and 
bleeding, and told him to go to the hospital and have it 
fixed. 

Q And did yonr husband leave the restaurant then? 
A Yes, he did. 

Q Now, did you see your husband^s hand? A Yes, 
I did. 

Q Could you describe the condition of it that 

37 you saw? A Well, it was a pretty deep cut. 

Q Did it bleed? A Yes; he had a towel 
wrapped around it so that it would stop the bleeding. 

Q And while your husband was gone what happened 
then? A About a half hour later Mr. Hoffman comes 
back into the place with three other men. 

• • • • 

Q Now, continue on with what you were going to tell 
us later. A The policemen told Mr. De Vito to go to 
the hospital and have his hand bandaged up; so in about 
twenty minutes my husband comes back, and he wasn’t 
in the place even about five minutes when Mr. Hoffman 
comes back with three other men. 

Q When you say your husband came back where was 
he at the time you are now telling about when Mr. Hoff¬ 
man came back with three other men? A He was in the 
kitchen. 

38 Q All right, tell us what happened. A When 
I saw Mr. Hoffhian come back in with three men 

and said, “Produce the proprietor,” I immediately went 
to the office phone and called the police, so as I was 
coming out of the office— 

Q (Interposing) Who did you call, what police? A 
No. 1. 

Q All right. A As I was coming out of the office 
Mr. Hoffman and myself met. 

• • • • 
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39 Q And when he got back to the back pM of 
the restaurant, and you met him as you j were 

coming out from making the telephone call, tell us i what 
happened then, what he said, what occurred, and Vhere 
you were, and so forth. A When we met he ask^ me 
where was he. 

Q Where was who? A Mr. De Vito, and I tol^ him 
he wasn^t there now, and he said, **Is he back ti^ere?” 
And I said, “No;^ and he was getting ready to go| back 
into my kitchen and I told him he couldn’t go badi there, 
and he turned to me and said nobody could stopj biTn^ 
not even the policemen. j 

40 Q Who was that? A Mr. Hoffman, arid he 

said he would show me who was running this neigh¬ 
borhood, and as he was going back to the kitchen is yhen 
he struck me. | 

Q What happened then? A He struck me and jl fell 
and I passed out. | 

Q What happened after that that you remember? 
Did you see Mr. Hoffman again while he was in th^ res¬ 
taurant that night? A No. 

Q Did you know whether your husband was babk in 
the kitchen when Mr. Hoffman struck you and said he 
was going back in there? A No, I didn’t. 

Q When he was making these remarks, Mr. Hoffman, 
the defendant, was he in a calm attitude, or just tell us 
what his manner and attitude was. Describe it. A It 
wasn’t calm, it was very rude. | 

Q In a voice like I am using now, or was it a | loud 
voice? A Very loud. ! 

Q And these three men, did they do or say anything 
that you recall? A I don’t remember. j 

• • • • i 

46 Q Now, what happened to this conception | that 
you had, the expectancy you were having at | that 
time? Did the pregnancy continue uneventful, or jwhat 
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happened! A Well, the doctor told me I had a miscar¬ 
riage. 

47 Q And do yon know when that occnrredt A 
On August 10. 

• • • • 

52 Cross Examination 

BY ME. DOHEETY: 

• • • • 

76 Q And tell us what he did. He hit you in the 
side! A Yes, sir. 

Q Whereabouts in the side! A Eight here. 

Q On the lower right side! A Yes, sir. 

Q What did he hit you with! A He shoved me in 
the side with his elbow. 

Q With his right elbow! A Yes. 

77 Q Did he hit you real light, or shove you, or 
what did he do! A It was a hard blow. 

Q Did he push you out of the way! A Well, it was 
so hard; he pushed me out of his way. 

Q You can get back up here now. 

After he did that, did he go back into the kitchen! 
A I don’t know what hapi)ened after that. 

Q You haven’t any memory of anything that happened 
after that! A No, I don’t. 

• • • • 

78 Q And you say you passed out and became xm- 
conscious immediately, is that right! A That’s 

right 

Q Who took care of you! A I don’t know what 
happened. 

Q Don’t you know how you got up from the floor, or 
anything else! A No, sir. 

• • • • 
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Samuel Antomo De Vito 


I 


was called as a witness on behalf of the plaintijpfs and, 
being jfirst duly sworn, was examined and testified] as fol¬ 
lows : ! 


Direct Examination 


I 


BY MR. OFFUTT: i 

Q Will yon state your full name? A Samuel An¬ 
tonio De Vito. i 

• • • • 

Q Keep your voice up a little louder, if you wilf. • • • 
Now, Mr. De Vito, you operate the Commodore Restau¬ 
rant at 615 D, Northwest? A Yes, sir. j 

I 

• • • « 

i 

107 Q You do? You say you went back iifto the 

kitchen; I stopped you there. A Well,] about 

three, or four or five minutes, I should imagine, I heard 

an argument, a man’s voice speaking very loud. I I left 
the kitchen and I went by the door and asked wife 
what it was all about, and she said, ^‘This gentleman 
here, he wants his keys but he don’t want to pay for it.” 

Q Just a minute, you say ‘‘this gentleman jhere.” 
You said you saw a man coming in the door when you 
went back to the kitchen. A Mr. Hoffman. ! 

Q Was it the same gentleman? A The samfe gen¬ 
tleman. I 

Q Go ahead. A I went over to him and ask^d po¬ 
litely if I could help him and he said, “Yes, I wj^nt the 
keys so I can go home.” 

And I said, “We have them now but,” I said, f‘there 
is 60 cents due.’^ | 

And he said, “I am not going to pay a^y 60 
cents.” I 

108 And I said, “The keys were left in our Charge 

with instructions to collect 60 cents.’' i 
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And he said he didn’t have to pay any 60 cents, and 
furthermore, if I wouldn’t give him the keys to come out¬ 
side and he would teach me lessons; and I told him that 
my business was inside and, furthermore, we have an 
ABC license, and I tried to run a respectable place. 

Q What did he say? A He said he wanted his 
keys, and I said he had better go out and fmd a parking 
lot attendent, and he said he would get the police. 

Q Now, have you said everything he said? A Well, 
I can’t remember everything. As I went to walk toward 
the office, we have a platform there, it is about six or 
eight feet high, eight inches, I mean, eight inches high, 
and he jumped on top of the platform and extends his 
hand and struck me. 

Q Where were you at that time? A I was back be¬ 
hind the bar going toward the office to the telephone; 
when I told him I was going to call the police he got 
raging mad. 

Q You were still behind the bar then? A Yes, I was 
still behind the bar then. I got up. I went down to 
my knees. When I got up I started to run for the 
telephone in the place where it is located, and Mr. 
109 HojBfman got hold of something, I couldn’t tell, and 
somebody hollered “Sam, Sam, look out,” who it 
was I don’t know, and when I looked in time I saw him 
hurl a glass right at me, and I grabbed the glass, and he 
come towards me and we get tangled up and went down. 

Q Go ahead, I didn’t mean to interrupt you. You say 
you tangled up? A Yes, we tangled up. I was on the 
floor. I couldn’t even catch my breath. He was on top 
of me until, I don’t know, sojneone pulled hi-m off of me, 
or whether someone hit him or pulled him up, I couldn’t 
say, but when I got up, I couldn’t hardly get my breath, 
and when I got up he was going out, and he said, “I 
will come back and get you, you s-o-b.” 

Q Did he say that? A Yes, he said it a lot of times. 

• • • • 


I 


i 

I 


113 Q All right, tell us what happened from that 
time on. A About five minutes later the I i)olice 

got there, and they saw my hand cut and called tHe hos¬ 
pital, Casualty Hospital, and said, ‘‘You drive up there 
and have it sewed up right away.^^ I gave the^ the 
information, and the envelope, and in the enveloj^ was 
the license number, and they got that and they said;, “We 
can get this gentleman by the license number,” dnd so 
they set out to arrest him; they didn’t know ^ho it 
was and I didn’t know it was Mr. Hoffman, so I ^ot in 
a cab and went to Casualty Hospital and theyj were 
ready for me, and sewed my hand up, and then I jgot a 
cab back. ! 

Q Go ahead. A And I arrived at the place, I don’t 
know exactly, it was around 8 o’clock, somewhere ajround 
there, and my hand was bandaged up. I got behipd the 
bar and stayed about three or four or five miputes, 

114 and I went into the kitchen, when all of a spdden 
the front door opened again and I looked through 

the front door and I heard Mr. Hoffman say, “Wh^re is 
the proprietor? Where is he? Produce him. Wh^re is 
that s-o-b?” I 

When I saw him coming in I ran out and hid njiyself 
in the kitchen, and when they come into the kitcl|ien I 
went into the stockroom, and when they came back [there 
I ran out and went to the People’s Drug Store. i 
Q You say “When they” came; was there ai^yone 
else with him? A Three other men. j 

• • • • I 

116 Q When you came back will you tell us jw’hat 
you found then with reference to anything unijisual 
in the restaurant? A Well, when I got back, wljen I 
got back he was gone, and I was careful to see if ^here 
was anybody in there, and I found my wife laying uji the 
first booth, with a towel under her head crying ;j and 
naturally I went over to her and said, “What happen^?” 
And she said, “That came man was back.” j 
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Q Go ahead. A Mr. Hoffman was back; of conrse, 
I didn’t know his name, bnt that same man was back, 
and I tried to get her to tell me what happened, and she 
said, ‘‘He struck me.” 

“Where did he strike you?” 

“Right in the stomach,” she said. 

Q What was her condition when you saw her? A 
She was very nervous and crying, and complained of 
pain in the stomach, and up in her back. 

118 Q Now, after the doctor came will you tell us 
then what happened? A He gave her an injec- 

119 tion of some kind after he got there, and after he 
got through with her he told me to be very care¬ 
ful, that she is having a miscarriage of some kind, and 
said if she gets much worse I should call him during the 
night; so when he come the next morning I was away 
from the house, I was down to work in the restaurant 

• • • • 

198 THE COURT: As I understand this witness, 
from his standpoint it is simply for loss of con¬ 
sortium, isn’t it? 

MR. DOHERTY: No, there is another thing, in pre¬ 
trial a complaint of assault, but I wasn’t in it at that 
time, and I want to ask leave to file a plea of statute 
of limitations as to that assault. The statute has onlv 
one year as to assault, and he didn’t file his amended 
complaint imtil January, 1950. 

THE COURT: The rule on assault doesn’t have any 
plea of limitation any more than anything else, does it? 
MR. DOHERTY: Well— 

199 THE COURT: In Maryland it has to be filed 
in a separate paper; under the new rules it has 

to be filed in a separate undertaking. 

MR. OFFUTT: I thought it had been done. The 
trouble is that there have been four lawyers in this case. 
I called his attention to it and I thought it had been done. 
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i&lE. MEECIEE: I haven’t any idea why it |wasn’t 
done. 

MB. DOHRBTY: I think it is on the last pag^ of the 
pretrial. Judge, it is that last typing at the endj 
THE COUBT: ‘‘Leave is granted to plaintiff husband 
to amend within five days by adding claim against de¬ 
fendant for damages for assaidt.” 

Was there an amended complaint! | 

MB. OFFUTT: Yes, Your Honor, filed withih three 
days; I thought it would be 30 days. ! 

THE COUBT: You want a right to file a lllea of 
limitation! ! 

MB. DOHEBTY: Yes. | 

THE COUBT: The motion is granted, but youj ought 
to file it so as to get it in the papers. The Couii; was 
confused because I thought that there should be I some¬ 
thing in here about it. 

MB. OFFUTT: May I be heard about it! | 

I object to the plea of limitation and this answer} being 
filed at this time, if Your Honor please, f^r the 
200 reason I say the defendant has been guijLty of 
laches, and the point was raised after— 

THE COUBT: I can’t understand you. j 

MB. OFFUTT: The defendant was guilty of ilaches 
and the defendant filed a countersuit, in his ans\fer he 
filed a countersuit, and when that was filed; wh^n the 
plaintiff filed his suit it very clearly appeared that| he is 
asking for damages himself, but in reading over the origi¬ 
nal suit, it was filed very promptly after the occurrence. 
I noticed when I got into the case it was not very dearly 
set out so as to make certain that a claim was dearly 
raised. I filed a separate complaint of one page jwhich 
they are now talking about where the husband asked for 
damage himself, and so, because of the fact that tjie de¬ 
fendant has waited so long, it was included in the iorigi- 
nal action, and I object to it 


i. 
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TBE COUKT: Tlie CoTirt doesn’t think that there is 
any materiality to the objection because there is nothing 
that would interfere with the suit at all. The Court 
grants the motion. 

• • • • 

216 Cross Examination 

BY MB. DOHEBTY: 

• • • • 

219 Q Now, Mr. De Vito, how long had you known 
your wife before you were married? A I don’t 

remember; I knew her for a number of years. 

Q About how many? A I don’t remember just how 
many, but a number of years. 

Q Well— 

MB. OFFUTT: This is going beyond the direct exam¬ 
ination, Your Honor. I asked him nothing about that, 
and I object to it. 

THE COTJBT: Proceed. 

BY MB. DOHEBTY: 

Q You were married in November, 1947? A That’s 
Kg lit 

Q How many years would you say prior to that 

220 time you had known your wife? A I don’t have 
any recollection; I said a number of years before 

that time. 

Q Was it four, five, or six years? A Maybe four or 
five. 

Q Did she come to your place of business before that 
time? A She came down to see her xmcle who was in 
business with me for ten years. 

• • • • 

228 Q And did you subsequently marry this Mabel 
Lucille Case? A Yes. 
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MR. OFPUTT: I object j 

BY MB. DOHERTY: j 

Q And you married her in Maryland, did you 
^ 229 not? Is that right? | 

MB. OFFXJTT: Do I have to object eachj time, 
or does my objection nm to the whole line of ques|ions? 

THE COURT: The objection is overruled, and t<^ note 
your objection to that you will have to object to th^ spe¬ 
cific question asked. i 

BY MR. DOHERTY: | 

Q And you were married in Maryland, were yoxf not? 
A Not under that license. ! 

Q I understand, but you were married in Maryland, 
weren’t you? A Yes, I was. 

MB. DOHERTY: May I have this marked Defend¬ 
ant’s Exhibit 6, and this 7, and this 8? 

(Documents were thereupon marked Defendant’s Ex¬ 
hibits 6, 7 and 8 for identification.) I 

BY MR. DOHERTY: i 

Q How long had you known this Mabel Lucille i Case 
prior to the 17th of May, 1943, when she—^when yoq filed 
this i)etition or application for marriage license? ' 

MR. OFFXJTT: I object. 

THE COURT: Overruled. I 

BY MR. DOHERTY: i 

I 

Q Just approximately. A I don’t remember. | 

• • • • 

231 Q Now, at that time you applied for a marriage 
license out in Maryland on the 2nd of Febmary, 
1944, and this statement which you signed says, ‘‘t, the 
undersigned, do hereby make application for marriage 
license as required by Chapter 91 of the Acts of 11937, 
to the following named party. Samuel Anthony De Vito,” 
that is you? A Yes. | 

MB. OFFXJTT: May I object to the reading of the 
exhibit, the best evidence being the exhibit? 1 
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THE COURT: Overruled. 

BY ME. DOHERTY: 

Q The name appearing— 

MR. OFFUTT: It has not been offered in evidence. 
BY MR. DOHERTY: 

Q Residence of groom, 308 Sixth Street, age 42, white, 
nativity. New York City, and Washington, D. C.; occupa¬ 
tion, restaurant owner, who is single. 

232 Residence of bride, ^*425 Fourth Street, North¬ 
west, age 25, white, nativity. North Carolina; street 

address 425 Fourth, Northwest, occupation waitress, who 
is single.*’ 

Now, were those answers not given by you and Mabel 
LuciUe Case when you applied for that license? A They 
must have. 

Q And she was a waitress at that time? A I don’t 
recall whether she had quit there or if she was still 
working there. 

Q Had she worked a while as a waitress for you? 
A She had worked there for a while. 

• • • • 

233 Q Now, I show you Defendant’s Exhibit 7 for 

identification, marriage license in the State of Mary¬ 
land; this is the question: Were you married on the 2nd 
day of February, 1944, in Elkton, Maryland? A I be¬ 
lieve so, yes. 

• • • • 

Q And you married Mabel Lucille Case, did you not? 
A That’s right. 

Q I hand you Defendant’s Exhibit 8 for identification 
and ask you whether or not this is not your signature, 
Saverio Anthony De "Vito? Is that your signature? A 
Yes. 

Q I ask you in this application for marriage license 
you stated that I— 



ME. OFFTJTT: Just a minute. I object to r<feadmg 
this application for marriage license, it has not bejen of¬ 
fered in evidence, and I object. i 

BY ME. DOHEETT: I 

Q Did you say that Saverio Anthony De ! Vito, 
i applicant for issuance of a marriage license to the per¬ 
son named herein do solemnly swear and affirm that the 
answers to the following interrogatories ar^ true 

234 to the best of my knowledge and belief, so help me 
God,” and under the heading they have male and 

female, and the name “Saverio Anthony De Yitoj’’ fe¬ 
male “Kosario Maria Neosi,’^ and under that ages; f‘34,” 
was that your age at that timet A No, my agi was 
more than that at that time. i 

i 

• • • • 

Q I asked you if you stated that to the persoi^ that 
was given tot A I was only 32 at that time. | 

• • • • I 

235 Q Now, it says, “former marriages,” and tmder 

“male: none.’’ A That’s right i 

236 Q There wasn’t any former marriage ati that 
timet A That is what I said in the application. 

Q That was on the 8th of October, 19471 A I Yes. 
Q Notwithstanding you had to a marriage ceremony 
out in Elkton, Maryland, on the 2nd of February, [1944. 
had you nott A Yes. i 

Q Will you keep your voice upt A Yes. I 

Q Now, had you ever been divorced from Mabel Lu¬ 
cille Case De Vitot A Yes. j 

Q Where were you divorced t A Maryland. i 

1 

• • • • I 

Q When was itt A In ’46 I got the final deferee, 
some time in October. i 

Q Whereabouts did you get that divorce t A I^ary- 
land. ! 
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Q Whereabouts? A Eockville. 

Q Eockville, Maryland? A That^s right. 

237 Q And were you living in Maryland at that 
time? A Yes. 

Q Whereabouts? A 303 Greenwich Lane, Silver 
Spring. 

Q How long did you live there? A I lived there al¬ 
most two years, pretty close to two years. 

Q Had you ever filed any complaint here in the Dis¬ 
trict of Columbia concerning this marriage? A Annul¬ 
ment 

MB. OFFUTT: K the Court please, I object to this 
line of questioning on the ground as previously stated at 
the ben^ irrelevant, incompetent, and immaterial, and 
not the proper way to do it 

THE COUBT: The Court thinks it is materiaL Just 
come to the bench and let’s get it straightened out once 
and for aB. 

(Thereupon counsel approached the Court’s bench, the 
witness retired from the stand and, out of the hearing of 
the jnry, the following occurred:) 

THE COUBT: You have sued for consortium, and if 
this man was married before and hasn’t got a divorce 
he can’t get a judgment for loss of consortium, and you 
say it isn’t material. 

MB. OFFUTT: Validity of divorce isn’t based 

238 in the—^he has a divorce. 

MB. HUGHES: We have positive proof of it. 

TBDE COUBT: Just a minute, if you have a divorce 
you have the defendant in a bad hole, but certainly if 
you haven’t you haven’t a case of consortium. 

MB. HUGHES: We have. Your Honor. 

THE COUBT: If you show that the defendant is in 
the wrong in this thing you have placed yourselves in a 
very favorable position, it seems to me. 

MB. DOHEBTY: Very well. Your Honor. 

(Thereupon counsel returned to the trial table, the wit- 



39 


ness resnined. the witness stand and, in-the hearujig of 
the jniy, the following occurred:) j 

(Thereupon a short recess was had.) | 

BY MB. DOHERTY: | 

Q What was that address you lived at in Maryland? 
THE COURT: Rockville, he stated. | 

MB. DOHERTY: I know, but the address. | 

THE WITNESS: 303 Greenwich Lane, Silver Sj^ring, 
if I haven’t forgotten; Greenwich Lane, I know. 

BY ME. DOHEETY: | 

Q How long did you live out there? A Pretty jclose 
to two years. 

Q What was the date of this divorce yoi^ got 

239 in Rockville? A I don’t remember. | 

Q Don’t you have any idea at all? A ijTo, I 

don’t 

Q Don’t you know when you went out to live in Silver 
Spring? A I have no recollection. I would have t6 call 
the landlord, maybe. ! 

Q Who did you live with out there? A I lived!with 
jMr. Clarence Zann and his wife. 

Q How do you spell it? A Z-a-n-n, I believe. ! 

I * 

• • • • I 

240 Q What lawyer did you have out in Maryland 

to get this divorce for you? A Bell. I don’^ re¬ 
member the first name. | 

Q And where was that? A He lived al$o in 

241 Silver Spring. He practices law out there in| Sil¬ 
ver Spring. I 

Q Now, on May 9, 1950, when your deposition j was 
taken, on page 11, was this question asked: | 

‘^Now, on this application”—referring to the one,! De¬ 
fendant’s Exhibit 8 for identification, that was the! one 
between you and the present Mrs. De Vito, you were 
asked this question; i 
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“Now, on this application there was a question asked 
about former marriages so far as you were concerned, 
and your answer to that was none; is that correctt A 
That^s right. 

Q Wait a minute. Your answer was: 

believe it is for the reason that this marriage— 
did not consider I was married because we were annulled 
and I would have had all the rights in the world to put 
this woman in trouble, in jail, which the record will show 
that she was served with the papers and I did not want 
to do no such thing. I do not know. 

“Question: Let me ask you, was the marriage an¬ 
nulled? 

‘‘Answer: No, it was not because I did not want to go 
through. I did not want to send her to jail for bigamy. 
That is probably what would have happened. 

“Question: Now, just a minute. Did you have 
242 your prior marriage annulled? 

“Answer: No. 

“Question: You did not? 

“Answer: No.*’ 

Now, this was in May of 1950, and you were referring 
to a suit that you had filed in the District Court here, 
is that right? A Yes, for annulment. 

Q And you didn’t say anything to anybody at that 
time that you had obtained a divorce out in Maryland, 
did you? A I don’t remember whether I did or not. 

Q In addition to this answer that you didn’t go 
through with the case that you filed because you meant 
her no trouble, in this statement here you didn’t answer 
in any manner that you had ever been divorced, is that 
correct? A I don’t believe I have. 

Q And didn’t you, when you were up under further 
examination, didn’t your counsel advise you— 

MB. OFFUTT: Now wait a minute; just a minute. 
There was no question asked him if he was divorced. 
The question was was the marriage annulled. 


TEDS COUKT: It isn’t necessary for you to intervene 
at this point I 

MB. OFFUTT: I object to that because it isn4 the 
question. i 

• • • • I 

243 Q If you were divorced out in Maryland in ’46, 

as you say, when this question was put on the ap¬ 
plication in 1947, reference to former marriages, an4 you 
have ‘^none” here, why didn’t you say ‘‘divorced” t X I 
didn’t say divorced, for one of the reasons that oite of 
the priests told me—^may I explain? I 

ME. HUGHES: He has asked for it. ! 

244 THE WITNESS: This woman I took for my | wife 
on February 2, 1943, or ’44, I don’t remembei^^ she 

was already a married woman, and three weeks afte:jr her 
husband came up here from North Carolina, and sh^ had 
already lived with him, and the lady’s husband, he says, 
“You know you are married to my wife,” and I weijit up 
to Mr. Grantham and I told him about it, and he adyised 
me, and I explained all this to the priest, and he jsaid, 
“As long as this woman is married your marriage jisn’t 
recognized anywhere,” and that is the reason I pqt on 
there no former marriage or divorce. I 

BY ME. DHOERTY: I 

Q Did your wife know about that? A I neverl told 
nothing to my wife. | 

• • • • I 

246 BY ME. DOHERTY: | 

Q Let me ask you this: Back in 1928 v^here 
were you working? A 1928? I don’t recall. It is ^way 
back. j 

Q Don’t you have any idea at aU? Did you ever hear 
of Lyon Mountain? A Oh, yes. j 

Q You worked there some time in 1928, didn’t you? 
A Yes, sir. 

247 Q yhio was jMay De Vito? 

ME. OFFUTT: 1928? I 
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MB. DOHEBTY: Yes. 

MB. OFFUTT: I object to that on the ground it is 
too remote. 

MB. DOHEBTY: What is too remote, if he is mar¬ 
ried? Some of these marriages last 50 or 60 years. 

MB. OFFUTT: Oh, is that what he is going to show? 
I object anyway. 

BY MB. DOHEBTY: 

Q Who is May De Vito? A I don’t know anybody 
by the name of May De Vito. I went with a girl quite a 
long time. 

Q Where did you work in Lyon Mountain? A I 
worked in a hoteL 

Q And didn’t this May De Vito, or the girl you went 
with, was that her name. May De Vito? A May De 
Vito, yes. 

Q Wasn’t she your wife? A She worked there with 
me. 

Q Didn’t you live with her? A I may, yes. 

Q What is that? A I may. 

Q Did you live with her? You know whether 
248 you lived with her, or not. 

MB. OFFUTT: If Your Honor please, I ob¬ 
ject to that. I think I have a right to advise the client 
something in connection with that; he asked him if he 
was married and he said no. 

THE COUBT: The Court overrules the objection. 

BY MB. DOHEBTY: 

Q You worked up there and she worked at the same 
place, did she not, for a number of years, and you lived 
there together as man and wife, didn’t you? Is that 
right? A Yes. 

Q Where were you married? A I wasn’t married. 

Q But you held her out as your wife, didn’t you? 
A I don’t know whether I held her out; we just went 
together. 
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Q And wasn’t she on the payroll as yonr wife bt the 
same place! A She was getting paid, yes. 

Q And you lived with her during those yearjs you 
lived at Lyon Mountain! A Yes. ! 

Q And you were never divorced from her, were you! 
MR. OFFTJTT; Just a minute, I object to that! ques¬ 
tion. j 

THE WITNESS: I never was married. i 

THE WITNESS: I never was married, j 

249 THE COURT: The Court overrules the Objec¬ 

tion; I don’t want any argument. I simply j over¬ 
rule it and you have an exception. I 

MR.OFFUTT: Yes, sir. j 

• • • • I 

BY MR. DOHERTY: | 

Q When did you come to Washington! A I 'don’t 
remember exactly what year. j 

Q Don’t you have any idea at all! A About 1^36 or 
’37. j 

Q And as late as July of 1939 didn’t you conside:|: that 
you were married to this May De Vito! j 

MR. OFFUTT : I object to that. I 

THE WITNESS: I never was. i 

THE COURT: Overruled. i 

BY MR. DOHERTY: I 

250 Q How is that! A I was never married to 

May De Vito. i 

Q Didn’t you understand and believe yourself that you 
were married to her!, A No, sir. j 

Q Did you ever hear of common law marriage iip in 
New York! A Not that I know of. 

i 

• • • • j 

251 Q You don’t remember whether the officer isked 
you whether you were married! A No, I don’t 

If he did I certainly answered ‘‘No,” because I w^n’t 
married. - i 

I 

I 

I 

I 

I 
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• • • • 

Q And weren’t, you registered there as man and wifeT 
MKOFFUTT: I object 
THE COUKT: Overruled. 

THE 'WITNESS: No, sir, no registration. 

BY ME. DOHERTY: 

Q And you lived there in the same room as man and 
wife? 

MB. OFFUTT: I object 

THE WITNESS: She had a different room. 

BY MR. DOHERTY: 

252 Q What is that? A She had another room. 

Q But you held yourself out as man and wife? 
MR. OFFUTT: I object to that last. 

BY MR. DOHERTY: 

Q Isn’t that right? A No, if we was man and wife 
she had to say so. I never claimed her as man and wife 
because I wasn’t married to her. 

• • • • 

260 THE COURT: I won’t pass on that at this time 
what malice is—^malice is a state of mind; it is 

rather a vague thing and in all probability the question of 
malice in this case will have to be left to the jury but, of 
course, I will take those matters up at the proper 

261 time. Now, we just want to see what we have be¬ 
fore us. In the first place, this $35,000 suit is out 

because of this plea of limitations. 

MR. DOHERTY: Yes, sir, that will be filed in the 
morning. 

THE COURT: All right, gentlemen. 

MR. OFFUTT: Your Honor, could I ask Your Honor, 
would Your Honor permit me to impose on your indulgence 
about two minutes and ask you to reconsider the motion, 
and he had it up when we amended the complaint. On 
that complaint I submit. Your Honor, that the statute, I 
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imagine what Mr. Doherty has in mind is the staWte of 
one year on assault i 

MB. DOHEBTY: That is right. i 

MR. OFFUTT: But here is a man who comes in to 
get his keys, and not getting his keys I would assiune, if 
he was so free of malice and more or less in disregard, 
what would be the conduct of an ordinary prudeiit man 
that he throws a glass, wouldn’t he also be lial^le fo.- 
another violation rather than assault, and I think for Mr. 
Doherty to say that he didn’t do it with intent— , 

THE COURT: Do you want to file another amencSmentT 
MR. DOHERTY: No, the amendment I had| about 
malice— | 

THE COURT: Up to this minute both sides ha'jre con¬ 
sidered an allegation of assault and battery and that is 
the way it will have to stand. | 

MR. OFFUTT: But under the rules Your jHonor 
262 can allow an amendment even after judgment, and 
I ask Your Honor to allow me to conform. ; 

THE COURT: Yes, I know, but when you were jtaking 
the deposition and dicto’t claim anything but assat^t and 
battery, and now you want to make it a higher o|ffense, 
and a Court ought to be impeached if he did it. | 

MR. OFFUTT: But it came after the deposition'^ 

THE COURT: Suppose it did, but this amei|dment 
came before the pretrial as far as the pleadings are con¬ 
cerned. j 

All right, gentlemen. | 

• • • • 

265 BY MB. DOHERTY: 

Q Did you know a girl by the name of Bonnie 
DeVito? A No. | 

Q Didn’t she work for you back in 1937 to ’41? A 
That’s right. i 

Q Then you knew her? A I know her by Connie 
Wolfang. I 
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Q Didn^t you know her as De Vito, too? A No. 

Q Didn’t you live with her as man and wife? A No. 

MB. OFFDTT: Just a minute, are you going back 
to—^what is, Lyon Mountain? 

MB. DOHEBTY: No, this is a different person. We 
have a lot of them. 

MB. OFFUTT: I object to that remark, ‘‘We have a 
lot of them.” I submit Mr. Doherty is improperly ex¬ 
pressing his examination with remarks. 

THE CODBT: If there is anything wrong with it 1 
don’t know it. I don’t know what he said. 

MB. OFFUTT: He said, “We have a lot of them,” 
and I am objecting to that remark and ask that it be 
stricken out. 

266 THE COUBT: I don’t know, of course if he has 
a lot of them he ought to show them and not talk 
about it. 

• • • • 

283 Q Well, anyway, you said you were living out 
in Silver Spring, Maryland, in 1945 and ’46, and that 
you had obtained a divorce in Bockville on the 6th of 
October, 1946, is that right? A I think so. 

Q Well, don’t you know that? A If I said it it must 
be. 

Q Well, did you appear out there for the purpose of 
obtaining a divorce ? A That’s right, I lived in Maryland. 

Q What is that? A I was going to live in Maryland 
permanently. 

Q Well, did you live in Maryland any time in 1945 and 
’46? A 1 certainly did. 

Q And that was your address, 312 something in Silver 
Spring? A Not 312, 303. 

Q 303, and what was the name of the Street? A 
Greenwich Lane. 

Q And you actually lived out there during that period 
of time? A I certainly did. 


Q How long did you live there? | 

MR. OFFUTT: If the Court please, if that! isn’t 

284 the purpose, to bring out about a divorce in Mary¬ 
land, I object to it. We are not trying a diVorce 

case out in Maryland. I 

MB. DOHERTY: I want to show, if the Court please, 
that he never lived in Maryland. | 

THE COURT: Overruled. I 

BY MR. DOHERTY: | 

Q When did you actually go out to Maryland to |live? 
A I don’t remember exactly. | 

Q You must have some idea when you went out tjiere. 
A I lived there in ’46 and ’45, part of ’45 and ’46, piretty 
close to two years to my best recollection. 

Q And you knew that you had to live out in Maryland 
at least one year in order to obtain a divorce? A I didn’t 
know it. ! 

Q No one told you that? A I didn’t know it. ! 

Q But you knew that you had to go out in Maryland? 
A I didn’t know any law about it. ! 

Q But you say you actually lived out there during!that 
period of time? A I lived there, yes. ! 

Q Isn’t it a fact that in the telephone directory iii the 
District of Columbia as of September, 1946, your address 
was 1437 Clifton Street, Northwest? 

MR. OFFUTT: I object to that. What differ- 

285 ence does that make? It is going all over this! It 

has no bearing upon it at all. i 

THE COURT: The question of credibility is involved 
in this case, sir. | 

MR. OFFUTT: I submit that would not affect credibil¬ 
ity. I 

THE COURT: If he held himself out as a resident of 
Maryland and it wasn’t true it affects his credibility in 
this case. The Court has been trying to make that clear 
to you at the bench for two days. 
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MB. OFFUTT: But Tour Honor told me to make my 
objections and that is the only reason I got up. 

THE COUBT: The Court overrules the objection, of 
course. 

MB. OFFUTT: And I ask you to tell the jury at this 
time that you told me at the bench to object each time. 

THE COUBT: I am not going to tell the jury at all. 
The Court has heard a lot from you in the last two days 
and I am pretty near fed up. 

MB. OFFUTT: Your Honor told me to object eacli 
time, and I am only doing that because you told me to. 
If you tell me not to object, I will sit down. 

THE COUBT: You know you have a right to object. I 
have never interfered with your right to object, and I 
neyer will. I have no right to do it. 

• • • • 

287 BYMB. DOHEBTY: 

Q I will hand you an application for a transfer 
of license from one place to another under date of Au¬ 
gust, which was filed August 19,1947, and ask you whether 
or not that is your signature to that paper? A Yes, it is. 
Q Samuel A. De Vito, and it is subscribed and sworn 
to on the 4th day of June, 1947. 

288 MB. OFFUTT: If the Court please, may I ob¬ 
ject to that question? I have been a little reluctant 

to stand up. 

THE COUBT: Overruled. 

BY MB. DOHEBTY: 

Q And you did swear to it on that date, the 4th of 
June, 1947? A Yes. 

Q And under question 3 (f) is this following notation: 
“State former occupations and residence and business 
addresses of each partner for a period of three years prior 
to filing this application.^^ 

And you have here, “De Vito, restauretor more than 
nine years, 615 D Street, Northwest, residence 1437 Clifton 
Street, Northwest.’’ 


49 


Is that correct? | 

A I mamtained a residence there at that address, too. 
Q What do you mean, ^‘too’^? A While I living 
in Maryland. ' | 

Q You had an address in the District? A I ^ad my 
own home there. 

Q And you owned that home there? A Yes, I did. 

Q You owned it at 1437 Clifton Street, Northw^t? A 
That’s right. | 

Q But you didn’t live there? j 

MR. OFFUTT: What does he mean by tl|ie word 
289 ‘‘lived,” Your Honor? May I object to th£it? 

MR. DOHERTY: I think he understands it. 
MR. OFFUTT: I object to it. It has a double riieaning 
in law. I object to it. j 

MR. DOHERTY: I am not going into the lajv part. 
When I asked him where he lived I mean where hie lived. 
That is the only way I know how to express it. i 
BY MR. DOHERTY: i 

Q Didn’t you say in June, 1947, that you had lived at 
this place for three years at 1437 Clifton Street, j North¬ 
west? A In June? i 

Q ’47, yes. A I lived there? | 

Q Yes. A No, I didn’t have that that long, j 
Q And isn’t it a fact that you had your namej in the 
telephone book in September, 1946, as 1437 Clifton j Street, 
Northwest? A Yes, that was listed in my name, ^es. 

Q Now, referring to this marriage between ybu and 
Mable Lucille Case in Maryland on the 2nd of February, 
1944, you were married out there at that time? | 

MR. OFFUTT: I object to that, he has been oVer that 

yesterday. | 

• • • • 

I 

291 BY MR. DOHERTY: j 

Q Did you own an automobile in 1944, ’45, and 


’ 46 ? 
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MB. OFFUTT: I object. 

292 THE COTJBT: Overruled. 

BY MB. DOHEBTY: 

Q Did you own an automobile? A Yes. 

Q Did you ever register that automobile in Maryland? 
A What? 

MB. OFFUTT: I object. 

BY MB, DOHEBTY: ’ 

Q Did you ever register that automobile in Maryland? 
A No. 

• • • • 

296 Redirect Examkrujtum 
BY MB. OFFXJTT: 

Q Mr. De Vito, showing you now Plaintiffs’ Exhibit 
for Identification No. 5,1 ask you if that is a copy, certified 
copy of the divorce decree obtained by you in Montgomery 
County on October 8, 1946, signed by Judge Woodward? 
A It is. 

Q It is? A That is the one they gave me. 

Q Is that the one you obtained at the time you obtained 
your divorce out there? A Yes. 

MB. OFFXJTT: I offer it in evidence. 

MB. DOHEBTY: I object to that on the ground, as 
Your Honor knows, under the law of the State of Mary¬ 
land you must be an actual resident of the State of Mary¬ 
land, no other residence, for one year prior to the time 
you apply for divorce, and from his own testimony it 
shows that he was not an actual resident at that time. He 
has sworn to these addresses here in the District of Co¬ 
lumbia, none of which would permit him to live out in 
Maryland for the year prior to the time he filed this action. 

THE COTJBT: The Court is of the opinion that the 
decree is admissible in evidence. Of course, if it was 
obtained by false testimony that tends to impeach 

297 the credibility of the witness, but the Court doesn’t 
think in this action you can impeach it. 
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MB. DOHEBTY: Your Honor, may I snggestj some 
farther reasons at the bench! I 

THECOUBT: Yes. | 

(Thereupon, counsel approached the Courtis bendh, the 
witness retired from the witness stand and, out bf the 
hearing of the jury, the following occurred:) i 

MB. DOHEBTY: The plaintiff is alleging here that 

he is the husband of this lady, and I think it b^mes very 
material whether or not he was married, or whether he 
was divorced, and I think it may be brought out tO| show 
he is not the husband of this woman at this time, ji^t the 
same as if a person filed a suit for divorce in the District 
of Columbia, they can always bring in evidence to! show 
when they procured a divorce. In some other states you 
can always show that the court has no jurisdictiofi and 
that he was not divorced and, of course, I think wb have 
enough other evidence. ! 

THE COUBT: I am going to admit it in evidence, and 
when the time comes to determine whether or n^t the 
testimony should be stricken out, or whether or not | there 
is any evidence; whether or not there is evidence tl^t he 
was divorced sufficient to go to the jury, the Court will 
pass upon it at that time, but I don’t think I want ^t this 
time to refuse to admit a certified copy, duly au- 
298 thenticated, of a divorce in Montgomery County, 
and it will be admitted. 

MB. DOHEBTY: That is not duly authenticatedj 
THE COUBT: Of course, you have raised the question 
of common law marriages in New York. Now, you| have 
raised the question whether since then, whether ojr not 
there was a common law marriage in Maryland ai^ the 
District of Columbia to this Mabel, whatever her name 
is, and I would like to know whether you press this Ipoint 
or not, so I am talking about it | 

MB. DOHEBTY: I am pressing that question inj New 
York, and have the law to show that this is a commoii law 
marriage in New York. | 
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299 MK. HUGHES: If Mr. De Vito says that he 
was divorced, and we have now introdnced a decree 

to show that he was divorced at the time he was married— 

THE COURT: Mr. Doherty’s claim is that nnder the 
law, in view of the fact that he was not a resident of 
Maryland, he was not actually divorced. I haven’t said 
that I agree with that, but that is his objection and, as 
far as I know, it was made in good faith. 

MR. DOHERTY: Here is another point; we took his 
deposition and he said he was in fact divorced. 

MR. HUGHES: You never asked him. 

MR. OFFUTT: He says he has some law. I would 
like to know if he has a c^e to give us. 

MR. DOHERTY: For what! 

MR. OFFUTT: To support your position. You say 
you can collaterally attack a case in Ihis manner. 

MR. DOHERTY: It is being done every day. 

MR. OFFUTT: The Williams case says you can’t do 
it, and the Supreme Court as much as three months ago 
sjiid you can’t do it 

MR. DOHERTY: It happens every day; you come in 
and show that the court in Reno or Florida didn’t have 
jurisdiction. It can do it. 

300 THE COURT: That is a different proposition. 

MR. MERCIER: The common basis of this ac¬ 
tion is that there is explicit marital relationship between 
parties. 

THE COURT: What, sir! 

MR. MERCIER :That there is explicit marital relation¬ 
ship between parties. 

THE COURT: I have never had any occasion to go 
into a legal situation exactly like this, but my opinion is, 
in the absence of authority to the contrary, that it can’t 
be attacked in this particular action. Now, the situation 
might arise, if judgment is secured for consortium, where 
the Court might pass an order suspending execution until 


L 


the matter of this Maryland divorce can be investi^ted. 
I am not passing on a question of that kind at alL |I am 
only saying that in my judgment, and I will hear any 
authority you may have to the contrary, that inj this 
particular proceeding you cannot attack the validity of 
that divorce. Now, I may change my opinion befor^ this 
action is over. ! 

ME. DOHEETY; If it was a collateral matter I would 
agree with Your Honor, but this question is directty in 
issue as to whether there was a divorce, and if he pqts in 
a paper which was supposed to be a divorce, he h^ to 
show that there was jurisdiction. Our courts have | held 
that they can^t do it, the Court of Appeals, the Supreme 
Court of the United States, even the Williams case uji the 
Supreme Court of the United States said at| any 

301 time the Court may question the jurisdiction of the 
court in which the Divorce was obtained. 

THE COUET: I doubt it in a case of this kmd.| Of 
course, I think I ought to call your attention to another 
situation, he still contends he lived in Maryland, you kpow. 
ME. DOHEETY: That^s right I 

THE COUET: There is evidence both ways. j 
ME. DOHEETY: Yes, but we have his sworn styte- 
ment to show that he lived in the District of Columbja. 
THE COUET: But you at least have it both wa;fs. 
ME. DOHEETY: ThaUs right. | 

T HE COUET: You certainly ought to be presenting 
to the Court some authority to bear out your positioi^. 
ME. DOHEETY: I will check it at lunchtime. | 
.TBnS COUET: Very well. j 

• • • • I 

302 ME. OFFUTT: Now, may I read Plaintiffs’|E x- 

hibit 5 to the jury at this time? j 

THE COUET: Yes. | 

ME. OFFUTT: Will you mark that? It has now l|>eeD 
admitted. j 


i 
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Plaimiiffs^ Ex, 5 

(Thereupon Maryland decree was by the Court received 
in evidence as Plaintiffs^ Exhibit No. 5.) 

MB. OFFUTT: Plaintiffs^ Exhibit 5: 

‘^N THE CIKCUIT COUBT FOB MONTGOMEBY 
COUNTY, MABYLAND 

Sitting as a Court of Equity. 

Sam A. De Vito, 

303 Greenich Leine, 

Silver Spring, Md., 

Plaintiff, Equity No. 12351 

V. 

303 Mabel Lucille De Vito, No residence, Defendant. 

FINAL DECBEE 

This cause standing ready for hearing, and being sub¬ 
mitted without argument, the proceedings were read and 
considered. 

It is therefore this 8th day of October, 1946, by the Cir¬ 
cuit Court for Montgomery County, Maryland, sitting as 
a Court of Equity, adjudged, ordered and decreed that the 
above named plaintiff Sam A. De Vito be, and he is hereby 
divorced a vinculo matrimonii from the defendant Mabel 
Louise De Vito. And it is further ordered that the 
plaintiff pay the cost of these proceedings. 

(Signed) CHABLES W. WOODWABD 

Judge of the Circuit 
Court of Montgomery 
County, Maryland. 


Filed November 10,1946. 
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On the left it sayg “True Copy, Attest Clayton El Wat¬ 
kins,^’ and the impressed of the Circuit Coxu^ of 
Montgomery County, Maryland. I 

On the back appears ‘^Equity 12351, In the Circuit Qourt 
for Montgomery County, Maryland. j 

^‘Samuel A. De Vito, Plaintiff, 

V. 

Mabel Lucille De Vito 
304 Defendant. 

Final Decree 

Verdon M. Bell, Attorney, | 

8224 Georgia Avenue, | 

Silver Spring, Md.’’ | 

BY MR. OFFUTT: | 

Q And then I believe you said you were marrieji in 
the District of Columbia to your wife, the co-plainti:^ in 
this case, Mrs. Rosemary De Vito, whose name was |:hen 
Niosi, on what date? Do you remember the date? A |No¬ 
vember 11,1947. I 

November 11, 1947, is that right? A Yes, sir.j 

I 

• • • • I 

* 50 THE COURT: Gentlemen, will you come t(^ the 
351 bench, please? | 

(Thereupon, counsel approached the Court’s b^nch 
and the following occurred:) j 

THE COURT: I am tMnking about this question of 
this divorce. Now, as I understand Mr. Doherty’s bon- 
tention, his contention is not that anything can be done 
in this proceeding which would nullify the divorce, but his 
contention is that if the jury believes from the weight of 
the evidence that De Vito had not lived in Maryland i for 
at leeist one year preceding his application for divorce fted 
in Montgomery County .that then, in so far as this <^se 
is concerned, the Court is without jurisdiction and that 
being so, De Vito in this case could not claim any com¬ 
pensation for consortium. | 
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MB. DOHEBTY: Yes, Your Honor. 

THE COUBT: That is your contention? 

MB. DOHEBTY: That is part of it I say there are 
two or three other common law wives. 

THE COUBT: I know. 

MB. DOHEBTY: But on that one particular point that 
is right, yes, sir. 

TEGS COUBT: But you make no contention that we 
can invalidate it? 

MB. DOHEBTY: Oh, no. 

THE COUBT: All I want to know is what your con¬ 
tention is. 

352 MB. DOHEBTY: That’s right 

THE COUBT: My reason at this point is that to 
me it is a novel question. After thinking it over I think 
you are right about it, but I am not going to decide that 
until I hear argument on both sides when the time comes 
for prayers and motions, and so on, you may be getting 
ready. 

MB. OPFUTT: Since Your Honor has stated you 
thought he was right, without having heard argument, 
wouldn’t that in effect be negating the full force and effect 
of the decree, doing directly what you can’t do directly? 

THE COUBT: I don’t know any other way you could 
define consortium. If you can show that any Court in any 
State in the Union doesn’t have jurisdiction for an act that 
they did, while that doesn’t necessarily nullify the fact, 
it might very readily nullify the ability of the husband to 
get damages for want of consortium, but I haven’t decided 
that, and I am trying to give you plenty of notice so you 
can give me your arguments. 

MB. OPFUTT: I understood what he was doing it for, 
when he stated it to the Court, was as to the credibility of 
the witness. 

MB. DOHEBTY: That was one iMirt. 

THE COUBT: That was one part of it. 

MB. OPFUTT: And I understood that is why Your 
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Honor was giving him so much leeway, . i 

353 THE COURT: That is part of it | 

MR. OFFUTT: That being the case, whali effect 
cotdd it have about some case up in Lyon—^whatever it was. 

THE COURT; Mr. Doherty said he had at lea^t two 
commonlaw wives and he is going to try to prove ^t, but 
if he had common law wives, or any other kind of jwives, 
he couldn’t be married to this woman. | 

MR. OFFUTT: He couldn’t be married to the ^oman 
that Mr. Doherty said he had married. I 

MR. DOHERTY; That’s right. | 

THE COURT: That doesn’t help you any. i 
MR. OFFUTT: Except that the common law marriage 
wasn’t consummated until after the other was terminated 
by divorce. j 

• • • • I 

354 THE COURT; What is the use of argxfing it 

• nowf' I 

MR. OFFUTT: All right. Your Honor. I 

THE COURT; I am just trying to give you plenty of 
time so that you can look up the law and argue it.l 

MR. OFFUTT; Very well, Your Honor. | 

i 

• • • • I 

Samuel De Vito | 

j 

Redirect Resumed \ 

364 MR. DOHERTY; I think I have sufficiently iden¬ 
tified it in the case of Sam A. De Vito vs. Mabel 
Lucille De Vito, Equity No. 12351, in a court of eqqity. 
That is your signature to that complaint? 

THE WITNESS; Yes. i 

MR. OFFUTT; Is he going to offer it? I don’ij know 
when to object, Your Honor. May I object? If j he is 
going to offer it I object to this. 

MR. DOHERTY; I am just asking him a questijon. 
MR. OFFUTT; I object to any question regarding 
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this. 

365 THE COXJET: The Conrt overrides the objec- 
tiozL 

BY ME. DOHEETY: 

Q In the first paragraph of this you say that he, 
meaning yon, is a resident of Montgomery Oonnty, State 
of Maryland, and that he has been a resident of said 
county and state for more than one year preceding the 
filing of the bill of complaint. Is that right? 

THE COUET: And when was it marked filed? 

ME. DOHEETY: Marked filed June 19,1946. 

BY ME. DOHEETY: 

Q Is that right? A I guess so, I didn’t see the 
date. 

Q Look at it, I don’t want to have any mistake about 
it. That was sworn to by you on the 18th day of June, 
1946? A I think so. 

Q Now, did there come, a time that certain testimony 
was taken before a commissioner in chancery? Did you 
go out to Maryland, or were you in Maryland for the 
purpose of taking some testimony? A I don’t remem- 
. her; I believe so. 

Q You have some idea that you did go out there? 
i*. Oh, yes. 

ME. OFFUTT: If the Court please, may my objection 
run to the interrogations relating to this hearing, relating 
to the papers Mr. Doherty is examining him about 

366 so I won’t have to interrupt on each question? 

THE COUET: Very weU. 

BY ME. DOHEETY: 

Q That is your signature? A No, sir, that is not 
my signature. 

ME. OFFUTT: I wonder if we can refer to the num¬ 
ber? 

BY ME. DOHEETY: 

Q You authorized the commissioner to sign your name? 
A I don’t know that I told anybody to sign my name. 



Q In your cross-examination here on yesterday} yon 
stated that Mabel Lucille Case had a husband living, 
who had come up from North Carolina, and .that i^ why 
you broke up? A That^s right | 

• • • • i 

377 BY MB. DOHERTY: 

Q There is no intimation on yoxir part, mIt. De 
Vito, that Mabel Lucille De Vito ever lived in Maryland? 
A (Witness De Vito) No, the last known address I 
was given was in North Carolina. | 

Q North Carolina, and you never knew of her living 
in Maryland at any time? A I never knew where she 
lived. 

Q And in connection with that last question just ksked 
you, do you know whether this, which I now show! you, 
taken from the record produced by the Circuit Cldrk of 
the Montgomery County, whether this letter which t just 
removed was sent to Mrs. Mabel Lucille De Vito, R. !f. D. 
Greensboro, North Carolina? A Yes. I 

Q This registered letter? A Yes. | 

MR. OFFUTT: If Your Honor please, I wouli like 
to read into the record what this letter shows aid its 
contents. I 

THE COURT: Of course, if you have no objection. 
MB. DOHERTY: There is no objection. | 

THE COURT: Proceed if you think it ha^ any- 

378 thing to do with it. j 

MB. OFFUTT: Shall I tell Your Honor jhere? 
THE COURT: Yes. i 

jMB. OFFUTT: The way the testimony is gomg I 
think it is relevant, and I wanted to read into the record 
part of the records which were testified to. ! 

THE COURT: It has no application. ! 

MR. OFFUTT: I will just read it. This is registered 
letter No. 323263, filed September 7, 1946, and ias a 
return address, S. A. De Vito, 615 D Street, N. W., 



WasHngtony 1>. C., and has the address on it which I 
theretofore read, Mrs. Mabel LncUle De Vito, B. F. D. 
Greensboro, North Carolina. 

BY MB. OPFUTT: 

Q May 1 ask yon is that the address at which she 
lived the last time yon knew of her? A Yes. 

MB. OPFUTT: And it has stamped on it ‘‘Betnmed 
to writer,” and then a part of the time I can’t see, it is 
obliterated,' and then it says, “Second notice, no reply to 
first notice” stamped on there, and also on the bottom 
“Betnm receipt requested,” has the fiile number of the 
case. No. 1235 Equity, and on the back it has the can¬ 
celled postmarks of Washington, D. C., July 11, 1946, also 
the cancelled postmark of Greensboro, North Carolina, 
July 12, 1946, and then it has a further cancelled 
379 mark “Washington, D. C., July 23, 1946,” and 
another one of Greensboro, North Carolina, July 
23,1946. 

In that letter are these two pieces of paper, on one 
of which is written: 

“Washington, B. C., 

July 10, 1946. 

‘‘My dear Mabel: 

“I am enclosing a copy of a complaint in divorce ac¬ 
tion I have started against you. If you wish to defend 
yourself you should fiOle an answer to the complaint on 
or before August 8, 1946. I have been trying to locate 
you for long time to talk things over and agree on what * 
we should do. I am sorry about all this but I am still 
young and I am lonesome by myself. Hope this will 
find you in best of health. 

“Your husband, 

“Sam.” 

And then the enclosure is as follows: 
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«In THE CIBCUIT COURT FOR MONTGOMERY 
COUNTY MARYLAND 

1 

Sitting as a Court of Equity. I 

Sam A. De Yito | 

303 Greenwich Lane | 

Silver Spring, Md., i 

Plaiiitil^ 

vs. i 

I 

Mabel Lucille De Vito ! 

I 

Non-resident, ' 

Defendant 

Equity*’—^that is the number on here. ■ 

380 ‘‘BILL OF COMPLAINT | 

i 

“To the Honorable, The Judges of said Court: i 

“The complaint of Sam A. De Vito, plaintiff in the 
above^ntitled action, respectfully represents untb the 
Court: I 

I 

“1. That he is a resident of Montgomery Cbunty, 
State of Maryland, and that he has been a resident of 
said county and state for more than one year proceeding 
the filing of this bill of complaint. | 

“2. That the defendant, Mabel Lucille De Vitoj is a 
non-resident of the State of Maryland, and that het last 
known address is near the City of Greensboro, korth 
Carolina, where it is believed she now resides. 

i 

“3. That the plaintiff and defendant are husban<^ and 
wife, having been married at Elkton, Maryland, oh the 
2nd day of February, 1943, and have lived together as 
husband and wife until the 5th day of March, 1944 j that 
no children were bom as a result of said marriag^ 


i 
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“4. Tliat the plaintiff has always conducted himself 
as an affectionate and faithful husband toward the said 
defendant, and discharged his marital duties and obliga¬ 
tions to the best of his ability. 

‘‘5. That notwithstanding plaintiff’s conduct 

381 and treatment of the defendant, as aforesaid, the 
said defendant did, on the 5th day of March, 1944, 

without just cause or reason, abandon and desert the 
plaintiff and declared her intention to live with the said 
plaintiff no longer, and that such abandonment and deser¬ 
tion of the plaintiff by the defendant has continued with¬ 
out interruption ever since, and for more than eighteen 
months, is deliberate and final, and the separation of the 
parties is beyond any reasonable expectation of reconcilia¬ 
tion: 

“TO THE END, THEREFORE: 

“1. That the plaintiff, Sam A. De Vito, may be di¬ 
vorced a vinculo matrimonii from the defendant, Mabel 
Lucille De Vito. 

“2. That the plaintiff may have such other and fur¬ 
ther relief as to the Court may seem just and proper. 

“May it please the Court to grant unto plaintiff the 
publication giving notice to the said defendant, Mabel 
Lucille De Vito, of the State of North Carolina, who is 
a non-resident of the State of Maryland, of the substance 
of this bill of complaint, warning her to appear in this 
court in person, or by solicitor, on or before a certain 
date, to be named therein, to show cause, if any she 
may have, why a decree ought not to be passed 

382 as herein prayed.” 

And there is a blank line and “Sam A. De Vito, 
Plaintiff,” and a blank line “Berdon M. Bell, Solicitor 
for Plaintiff.” 
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I 

• I 

‘‘State of ^Maryland, ) ! 

) To-wit: j 

Montgomery Comity. ) | 

“I hereby certify that on this_day of_!_, 

1946, before me, a Notary Public in and for the said 
State and County, personally appeared Sam A. Dp Vito, 
who made oath in due form of law that the matters and 
things set forth in the foregoing bill of complaipt are 
true to the best of his knowledge, information andj belief. 

“Witness my hand and seal the day and ye^r first 
above written. My Commission expires,” and theh there 

is a blank. I 

BTME. OFFUTT: 

Q Who sent that letter registered mail? A 11 did. 
Q Did you get a return receipt? A Yes. I 

Q And when the return receipt was received [was it 
signed by Mrs. De Vito? A (Witness shakes hea4 nega¬ 
tively.) j 

Q What did you do with it? A I don’t reniember 
what I did with it now. | 

• • • • I 

283 BY MB. OFFUTT: | 

Q Then he asked you about whether y^u had 
testified, or appeared before any commissioner and testi¬ 
fied, and you answered, I believe, that you had, ^s that 
correct? A Yes. | 

Q And did other witnesses testify before the Commis¬ 
sioner also in connection with the hearing in this| case? 
A Yes. I 

Q Do you know whether the order of publication was 
had in this case in connection with the hearing thfere or 
in connection with the proceedings? A In theinews- 
paoer? 

Q Yes. A Yes, sir. j 

Q Did you see it in the envelope yourself? A No, 


i 

i 
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but the lawyer called my attention to it I didn’t see it 
myself. 

384 MB. OFFTJTT: I offer it in evidence at this 
time and ask leave to read the publication. 

MB. DOHEBTY: We admit all of those proceedings 
were had at that time. The only question we are raising 
is that she did not live ont there. The rest of these 
proceedings are in order. 

MB. OFFTJTT: If the Court please, I have a right, 
if this is going to be the testimony here, and I ask yon 
to allow me to place in everything in connection with this 
proceeding as I offer it. 

THE COIJBT: I am not going to stop yon, bnt the 
Court doesn’t think it has any application before the 
jury. It is admitted that the publication was had and 
why go any further? 

MB. OFFTJTT: And will he also stipulate in connec¬ 
tion with that that the sheriff checked the residence, as 
he is required to do in Maryland, and made a return 
on it? 

MB. D OHEB TY: No. 

MB. OFFTJTT : Do I understand that the stipulation 
is that everything required to be done in connection with 
these proceedings out in Maryland was done? 

THE COTJBT: As to form. 

MB. OFFTJTT: Form, yes. 

THE COTJBT: He is not vouching for the truth of it 
MB. OFFTJTT: I understand that. 

385 THE COTJBT: He was informed that the pro¬ 
ceedings were regular. That is all he is agreeing 

to. That is all he can agree to. The only thing is 
whether or not the testimony is true. He doesn’t agree 
to that. 

MB. OFFTJTT: I understand that is what he is rais¬ 
ing the question about. Your Honor, but can we agree 
on how far the proceedings went as to residence? He 
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is taJMng about residence. As I understand it, hjis only 
quesfion is that the plaintiff did not reside in th^ state 
and county, notwithstanding he was required to | reside 
therti as a resident. | 

MB. DOHERTY: We have been over that f^y at 
ti e bendi. | 

MR OFFUTT: I ask if that is the question! j 
MR. DOHERTY; Our statement is that thisj party 
never lived in Maryland and, therefore, the Court did 
not have jurisdiction to hear and determine thaj: case. 

THE COURT: Now, you read certain portions! of the 
testimony to the witness and, of course, if you want to 
examine the witness about the testimony you have a 
pel feet right to do that. | 

liIR. OFFUTT: I want to read the rest of the testi¬ 
mony about the residence out there, and only ask him 
about one portion of it. 

The COURT: That is all right but, of course^ there 
is no need to read the publication when no que^on is 
raised as to regularity of proceedings. It just takes 
time. i 

I 

Mary Lou Noisi 

446 Cross Exammation I 

I 

I 

BY MR. DOECERTY: | 

Q Miss Niosi, how long have you known Mr. D^ Vitot 
A I have known him for several years, sir. 

Q Well, be spedfic, what do you mean? A Well, 
ten or twelve years. 

Q And did you know anything about any prioi: mar¬ 
riage? A No, I did not | 

MR OFFUTT: If the Court please, I object to that, 
as beyond the direct examination. i 

TbEe COURT: The Court doesn^t think so. j 
BY MR. DOHERTY: | 

Q Do you know of any other women that he hid held 
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out as his' wife prior to the time of his marriage to your 
sister? 

447 MB. OFFUTT: If Your Honor please, I want 
to object to this question, and I haven ^t yet stated 

another ground I had in mind, but when I was up to the 
bench, you will remember I wanted to come to the bench, 
and I would like to now give my objection if Your Honor 
would hear me; I say it is something that is not in the 
issues or in the pleadings. 

THE COURT: You can give your reasons there. 

■MB. OFFUTT: Under the rules I object because there 
is no issue raised on this point, and the pre-trial pro¬ 
ceedings 8ind pleadings say nothing about the issue which 
is now endeavored to be raised, which we have discussed 
at some length at the bench, so I object to any questions 
along that line because he is bound by the pretrial and 
by his pleadings, and this is a new defense. It was not 
raised and we are not prepared to meet sudi a defense, 
and I say the rules do support me. 

• • • • 

THE COURT: Of course, you are claiming damages 
for loss of consortium here. 

MB. OFFUTT: That^s right. 

THE COURT: You say that is not an issue, whether 
or not he is entitled to damages for consortium? 

448 MB. OFFUTT: No, I don’t say that. I say he 
has not raised the issue he is endeavoring to raise. 

I understood him to say, perhaps I misunderstood it, but 
I understood him to say that he was going to show that 
he was improperly married, not married to the plaintiff,' 
and on that basis that there was no consortium. Of 
course, if I am wrong— 

COURT: You know perfectly well, Mr. Offutt, 
from the testimony that has gone in up to this time that 
the defendant is endeavoring to show that he is not 
entitled to damages for consortium for two reasons, first. 
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because he had a common law marriage which had not 
been dissolved and, second, that the court in Mary^land 
had no jurisdiction to grant the divorce. i 

MR. OFFUTT: Yes, sir. | 

THE COURT: Now, you understood that thoroiighly. 
MR. OFFUTT: Yes. 1 

THE COURT: Now your objection is overrule^ 
MR. OFFUTT: The only thing he did was to jdeny 
the assault. I would like to read it to Your Honbr in 
the pretrial. | 

THE COURT: Mr. Offutt, you are claiming daniages 
for loss of consortium? | . 

MR. OFFUTT: That is right. j 

THE COURT: Now the defendant is trying to $how 

that there is no consortium. | 

449 MR. OFFUTT: They never attacked it hi the 
pre-trial or pleadings. j 

THE COURT: Mr. Offatt, I don’t want to get iito a 
controversy with you. There is no justification for ^our 
position and the Court overrules the objection. j 

BY MR. DOHERTY: | 

Q Now, had you heard of any other women thatj Mr. 
De Vito had held out as his wife? A No, I have| not. 

Q And during the ten years that you knew him! you 
had never heard any other person named as his "^e? 
A No, sir. [ 

456 THE COURT: In this case on the questiop of 
consortium, damage for consortixnn, the allegation 
of the third count in the second paragraph is that Satauel 
De Vito is lawfully wedded to the plaintiff Roseihary 
De Vito, and the answer states the defendant, haying 
no information is unable to admit or deny the allegation 
of paragraph 2. i 

Mr. Offutt takes the position that you haven’t r^sed 
the issue of lack of—^no issue as to the validity of| his 
marriage to the plaintiff Rosemary has been raise4. I 
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would suppose that under the present rules of civil pro¬ 
cedure you could say, as you have said, that you have no 
information but could raise—^put the plaintiff on his 
proof. 

MB. DOHERTY: That is my theory, if Tour Honor 
please, that it is his obligation to prove that he was law¬ 
fully wedded to this woman and by reason of that he 
lost certain rights he was entitled to as her lawfully 
wedded husband! 

457 THE COURT: In other words, that you don’t 
have to have it in the pleadings? 

MB. DOHERTY: That is right, but even that I think 
puts him on his proof, but I say unless we admit or deny: 
we don’t admit it. 

THE COURT: That the burden is on him? 

MR. DOHERTY: That the burden is on him to prove 
that he is lawfully wedded to this woman and that he 
has lost certain conjugal rights. 

THE COURT: When the pleading makes denial that 
raises an issue and it is hard to see how you can attack 
it when you are not in a position to atfeujk it— 

MR. DOHERTY: That’s right 

THE COURT: Well, I wiQ leave it to coxmsel as to 
whether or not you would like to amend your answer. 

MB. DOHERTY: If there is any doubt about that in 
Your Honor’s mind I will ask to amend the answer 
specifically. 

THE COURT: The motion is granted. Did you file 
the other motion? 

MR. DOHERTY: Yes, sir. 

MR. OFFUTT: Your Honor, can I say one thing? 

THE COURT: Certainly. 

MB. OFFUTT: If there is going to be an amendment 
of that kind to correct what apparently is a defect, and 
there is no question but what it is a defect, Mr. 

458 Doherty didn’t ask for the amendment. ' 

THE COURT: What difference does that make? 
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ME. OFFUTT: This difference, the pretrial pr^eed- 
ings are set out very clearly. i 

THE COUET: Mr. Offutt, do you think the Oou^ has 
a right to sit here and allow a party, without challenge, 
to bring in something, whether large or small, wh^n he 
has no standing in court whatever t j 

ME. OFFUTT: No, I don% but that is not the ptua- 
tion. I 

THE COUET: Here is a question he has a rig|ht to 
raise, and I am allowing it; whether he amends or jdon’t 
amend I am simply stating he can amend if he wants to. 
I haven ^t the slightest doubt the burden of proof Is on 
you to show this claim of loss of consortium. ! 

ME. OFFUTT: That is right, but if Your Honoij* will 
allow me to complete my statement I think I can clarify 
my position. i 

THECOUBT: All right. ! 

jMB. OFFUTT: If there is no issue raised in the 
pleadings, and no question raised in pre-trial by cotmsel 
that he expects to raise the issue he has been wo:^king 
on, to-wit, that the plaintiff was not lawfully maijried, 
we are not prepared to meet such an issue. I 

THE COUET: The Court thinks you arejpre- 
459 pared to meet it. | 

ME. OFFUTT: I am sorry, you don’t wa^t to 
let me finish. ! 

THE COUET: The Court thinks you can meet ^t if 
you want to meet it. | 

ME. OFFUTT: I am forced to raise this questionj and 
then we are called to the bench. i 

THE COUET: Go ahead. '| 

ME. OFFUTT: When the question is presented again 
and now, as in this case, Mr. Doherty asks leave to 
amend —I had this very question up in the Court of! Ap¬ 
peals, before Judge Morris, and I recently had the same 
question up before Judge Letts, and just yesterday or 
day before I asked Your Honor for leave to amend in 
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so far as the plaintiff Mr. De Vito was concerned and 
Tour Honor wouldn’t— 

THE COHBT: What you wanted to do was to change 
a ftlfl-im of assault and battery to one of aggravated as¬ 
sault to avoid the statute of limitations, and I said I 
ought to be impeached if I did it. 

MR. OFFUTT: No, that is not the situation. 

THE COURT: That is exactly it. 

MR. OFFUTT: It is true that all the issues should 
be raised at the same time, and I requested Your Honor 
for leave to amend so that I could conform with the 
proof and the evidence. Now if he does not submit 
469 it, that is one thing, but the rules provide that the 
amendment should be made and properly made, 
and I take it that is why you are allowing Mr. Doherty 
to amend. 

MR. DOHERTY: In accordance with the evidence. 

MR. OFFUTT: That’s right, but Your Honor took 
the position when I was talking about the running of the 
statute of limitations, that is true, but still in order for 
the plaintiff to have his day in court this evidence is— 

THE COURT: There is a claim that in his hand he 
was carrying a dangerous weapon, but you didn’t make 
this claim until you found the statute of limitations was 
running and you wanted to change it to aggravated as¬ 
sault. 

MR. OFFUTT: I wasn’t in the case at that time. 

THE COURT: I don’t know who was in the case. I 
have ruled, gentlemen. 

MR. DOHERTY: Here is that Rule 8(b) about that 
issue which is considered here. 

THE COURT: If he is without knowledge or informa¬ 
tion Sufficient to form a belief as to the truth of an 
averment, he shall so state and this has the effect of a 
denial. 

MR. DOHERTY: That is right, but he is supposed to 
state it at pretrial. That is the issue. 


TBDE COURT: The Court has ruled. Proceed, i 


490 Joseph Niosi \ 

i 

i 

was called as a witness for and on behalf of the plain* 
tiffs and, being first duly sworn, was examined and Ijesti- 
fied as follows: | 

t 

Direct Exammation \ 

! 

BYMB.OFFUTT: | 

Q Tour name is Joseph Niosi? A Yes. 

I 

• • • • 

495 Q I think that is all. Oh, wait; were yoT|i at 
the wedding? A Oh, yes. | 

Q And where were they married? A Holy Roiary 
Catholic Church, Third and P Street, Northwest. | 

Q And who was present besides yourself at [that 
wedding? A The whole family, relatives and all. | 

Q Was your mother there? A The whole family. 

Q And to your knowledge have they lived together 
since that time? A Yes, they have. j 

Q Has there ever been a time since they were marped 
at the wedding your witnessed that Mr. De Vito jwas 
living at any other place than with his wife? A |No, 
they always lived together. I 

• • • • I 

502 MR. OFFUTT: If Your Honor please, in View 
of this position at the bench on that issue, I wbuld 
like to have the license offered, the marriage licehse. 
Your Honor. I thought that there was a copy—oh, I 
have it. i 

I offer this in evidence, it is marked Defendant’s [Ex¬ 
hibit 8. i 

MR. DOHERTY: I have no objection. i 
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ME. OFFTJTT: This is a photostatic copy, and 

503 this may be put in as if it was the original. 

Do yon want to mark it PlaintifTs Exhibit now. 
Defendants Exhibit 8 as Plaintiff^s Exhibit 6-A? 

(Thereupon document heretofore identified as Defend¬ 
ant’s Exhibit No. 8, the marriage license between Samuel 
A. De Vito and Eosemary Niosi, was by the Court re¬ 
ceived in evidence as Plaintiffs’ Exhibit No. 6.) 

ME. OFFUTT: May I read this to the jury. Your 
Honor? 

It is an application for license No. 315826, District of 
Columbia; I, Severio Anthony De Vito, hereby apply for 
a license for the marriage of the following named per¬ 
sons, the ceremony to be performed by Eev. N. M. De- 
Carlo—^this is the application for license; isn’t there a 
license? I want the license, I don’t want the application. 

• • • • 

504 ME. DOHEETY: I will concede that there was 
a nmrriage ceremony in the District of Columbia 

on the 11th of November, 1947, between these parties. 

• • • • 

ME. OFFUTT: If Your Honor please, this is the mar¬ 
riage license No. 315826 in Volume 676 of the mar¬ 
riage records of the court; 

To Eev. N. M. DeCarlo, authorized to celebrate mar¬ 
riages in the District of Columbia, Greeting: 

You are hereby authorized to celebrate the rights 

505 of marriage between Severio Anthony De Vito of 
Washington, D. C., and Eosaria Maria Niosi of 

Washington, D. C., eind having done so you are com¬ 
manded to make return of the same to the Clerk’s Office 
of the District Court of the United States for the District 
of Columbia within ten days, under penalty of $50 for 
default thereunder. 

Witness my hand and seal of this Court this 15th day 
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of October, Anno Domini 1947, Harry M. Hnll, Clerk, by 
Maud R. Eyne, Deputy Clerk. ' 

Return on the same number; I, N. M. DeCarli), who 
have been duly authorized to celebrate the rights df mar¬ 
riage in the District of Columbia, do hereby certify that 
by authority of license of corresponding numbeii here¬ 
with, I solemnized the marriage of Severio Anthdny De 
Vito and Rosaria Maria Niosi, on the 11th day 6f No¬ 
vember, 1947, at Holy Rosary Church in said District 

Rev. N. M. DeCarlo. That is the signature. | 

i 

• • • • 

509 MR. DOHERTY: And we have the testimony, 
too, about this common law marriage in Newj York. 

THE COURT: I am not talking about a common law 
marriage in New York, but that testimony | about 

510 the Maryland divorce is conflicting. It would be 
for the jury to determine whether or not he had 

a bona fide residence in Maryland so as to brin^ him 
within that jurisdiction. | 

• • • • j 

TEE COURT: Just a minute; the question is wjiether 
I can pass on that as a matter of law, or whether the 
jury has a right to pass on the question of whether or 
not there is sufiicient testimony to conclusively show a 
common law marriage. | 

511 MR. DOHERTY: 71 Fed. Sup. 231' in thi^ court 
reviews it, and 57 App. 13 on the same situation, 

and in 60 App. 248, the mere fact that they lived together 
and held themselves out as man and wife was all that 
was necessary to be shown. The fact that theyj have 

done it, and this is— | 

THE COURT: There is certainly evidence to Igo to 
the jury as to common law marrieige. The fact that they 
used the same name, they lived together as man and wife, 
and that certainly is evidence from which the juriy can 
reach a conclusion, if they see fit to do it, and whether 
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the contract was a civil contract between them, bnt the 
question I am interested in is whether or not it is con¬ 
clusive evidence as a matter of law. 

MR. DOHERTY: I don’t have any particular case 
there but I say when the testimony shows clearly that he 
was living with this woman as man and wife at the same 
hotel, and had done it for a period of six or eight years, 
that that is conclusive on this court that she was his 
common law wife. 

That is all I have on that particular point. 

• • • • 

531 MR. OFFUTT: Another thing, while the jury is 
out may I call Tour Honor’s attention to one other 

thing, in connection with the law on divorce which has 
developed, relating to the evidence that he has been pro¬ 
ducing through the questioning of the plaintiff, Mr. De 
Vito, about his residence in Maryland, and about the New 
York common law marriage, as he states— 

THE COURT; I am not passing on any of those ques¬ 
tions at this time. 

MR. OFFUTT: I understand, but I want to say some¬ 
thing to Your Honor about it; I just want to see if I can 
say something about it now or later. 

THE COURT: Proceed. 

MR. OFFUTT: There are several reasons why it 
should not be brought up in this fashion. One of them is 
that before anybody can raise a question about a divorce, 
or go into it, it has to be some person at interest. You 
just can’t raise it in certain collateral things. Going back 
to this alleged common law marriage in 1928, the person 
who would be most likely to raise it than anybody else 
would be the other party, the woman who would 

532 claim she was married by common law marriage, and 
she isn’t raising the question. The next one would 

be the State, and the State has done nothing about raising 
it, and that is in the jurisdiction where the marriage was 
said to have been performed, and I am relying on deci¬ 
sions of the courts, all of them are unanimous in that 
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. I 

I 

respect; and we come down to Mr. Hoffman raisiiig it 
in this case, I say it is collateral, he can^t do what the 
most interested party could do because she herself would 
be guilty of laches, having waited since 1928 until today. 
So therefore I say to Your Honor tHat that person not 
being able to do it, Mr. Hoffman can’t do it. j 

THE COURT: He isn’t trying to do that. | 

MB. OFFUTT: I know, and that is my next poii^t; if 
he can’t do it directly, and I suppose that is wha^ you 
mean— | 

THE COURT: No, I mean if the evidence showed he 
had common law marriage and that that commoh law 
marriage was never dissolved, that then he is not | in a 
position to come into court and ask for damages of! con¬ 
sortium, and I haven’t the slightest doubt about it ih the 
world. I 

MR. OFFUTT: That’s right, but first the commoi law 
marriage has to be established. I 

THE COURT: That is a matter I have not passed upon 
yet. I 

MR. OFFUTT: I understand; I just got thinking ^bout 
what Your Honor said, and that I have some authoj'ities 
to submit on that and the other things which jhave 
533 been introduced in this case, and if it is not proper 
to let it in we could save a lot of time because I 
assume he is going to offer some proof, and it mu^t be 
clear and convincing, not just some slight evidence^ but 
it must be clear and convincing, because a divorce decree 
is conclusive until it is shown to have been overcon^e by 
clear and convincing proof that there is fraud established. 
The proper way that the Courts have said to do tl|at is 
in the jurisdiction where the divorce was obtained. ^Tow, 
here is something obtained in 1946. He is not doijig it 
by direct testimony upon it. He waits until the amend¬ 
ment which is filed, or I understand he is going to fil^ that 
and, therefore, we get into this case and suddenly ]when 
the case is on trial, the defendant says Mr. De Vitj) ob- 
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tained a divorce over in Maryland by perpetrating fraud 
on that court, and that has to be clear and convincing, 
and he asked Mr. De Vito certain questions which he didn’t 
answer, but he answered them like this, just as anybody 
naturally would: 

‘‘Didn’t you live with her as man and wife?” He said, 
“No.” 

“Didn’t you authorize her to use your namef” And he 
said, “No.” 

THE COURT: I did not so understand. You had 
better get the testimony written up because your recollec¬ 
tion and mine is not the same. I think he admitted they 
lived together from 1928 to ’36 as man and wife. 
534 No, he didn’t say as man and wife, but that they 
cohabited together and used the same name, and 
held themselves out as man and wife. 

MB. OFFUTT: That is not the point, he didn’t hold 
him self out. 

THE COURT: Then the thing to do is to get the 
record because your recollection and mine is not the same. 

MB. OFFUTT: And that they occupied separate rooms. 

THE COURT: That was for a few days in the hotel, 
but they lived together for a period of some years. 

MB. OFFUTT: He said they worked in the hotel. 

THE COURT: You can’t convince me by that. You 
will have to get the record, and then we will all know. 

MR. OFFUTT: Going back to the other question, he 
can’t come in and attack it collaterally and say it is on 
that basis that fraud was perpetrated on that court in 
Maryland, and I understand that is the purpose of his 
asking the questions, and Your Honor allowed them in, 
that he had fraudulently represented to the court over 
there that he had lived there a certain length of time when 
he lived in the District of Columbia. 

T HE COURT: The question whether he had legal 
residence in Maryland at the time he filed the bill is for 
the jxiry, because he said it both ways, that he had a resi- 
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dence here and in Maryland. j 

MB. OFFUTT: I think it is not a question for the 
jury. 

TH E COUBT: The Court doesn^t agree with yoju. 

i 

• • • • i 

543 MB. OFFUTT: Now, may I put in this j stuff? 
The complaint has already been put in, if | Your 

Honor please. I offer the affidavit of Mr. De Vito, ^d it 
reads as follows. These are the records, may I toll the 
Jury, that these are the records from the Circuit jCourt 
for Montgomery County, Maryland, sitting as a court of 
equity in the case we were referring to yesterday, Eqtiity 
12351: i 

‘‘Sam A. De Vito, being duly sworn according tb law, 
deposes and says: That he is the plaintiff in the aboVe-en- 
titled action; prior to the institution of this divorcO pro¬ 
ceeding he attempted to locate Mabel Lucille De Vitb, the 
defendant named above, through her friends, but was un¬ 
successful; that since the commencement of this action, he 
has attempted, through every means avedlable, to contact 
and inform the said defendant that this action is peiading 
against her, the object and purpose of which is to Qbtain 
an absolute divorce; that he caused to be mailed tjo the 
said defendant at her last known address near Greensboro, 
North Carolina, on the 10th day of July, 1946, a 

544 registered letter, with return receipt requested^ con¬ 
taining a copy of the bill of complaint and informa¬ 
tion as to the final date for appearance in this court to 
answer or demur to the bill of complaint; that thd said 
letter was returned to this defendant marked ‘Unclaimed,’ 
and is attached hereto and made a part hereof; thiit he 
has attempted to contact by telephone the said defendant 
and the defendant’s only known relative, a sister wjfcio is 
now married, whose married name is unknown to thijs de¬ 
ponent, without success; that this deponent ha^ ex¬ 
hausted every available means to contact and infonja the 
said defendant of the object and substance of the b^l of 
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complaint filed in the above-entitled cause, and is further 
without knowledge or means of procedure to inform said 
defendant of the pending action. 

“In testimony whereof, Sam A. Devito hereby subscribes 
his name hereunto, this 15th day of August, 1946. 

Signed “Same A. De Vito, Deponent. 

And then the usual notary’s seal to the oath. I don’t 
need to read that, do I? 

MR. DOHERTY: Oh, no. 

MR. OFFUTT: Then I offer this testimony of Sam 
A. De Vito, without reading it. Your Honor. I will 
545 offer it in evidence, I will offer it, and read it if 
they want me to read it, but I just want to read 
three questions and answers, but I will read them all if I 
am requested to do so. 

“Sam A- De Vito, the plaintiff, produced on his own 
behalf and being first duly sworn according to law, testified 
as follows: 

Deposition of Samuel A. De Vito 
“By Mr. Bell: 

“Q State your name and address, please. 

“A Sam A. De Vito; 303 Greenwich Lane, Silver 
Spring, Montgomery County, Maryland. 

“2”—^these questions are mentioned by number: “How 
long have you been residing at this address t 

“A I have been there since April, 1945, about eighteen 
months. 

Q3 Is that in Montgomery County, Maryland? 

“A Yes. 

“Q4 Are you the pleiintiff named in this proceeding? 

“A Yes, sir.” 

• • • • 

553 “Q39 Weis she formerly from North Carolina? 

“A Yes. 

“Q40 Were there any children bom of this marriage? 

“A No sir. 

• • • • 
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Testimfion/y of Clarence JEL. Zdhn \ 

This, Your Honor, is the testimony of Clarence H.| Zahn. 

‘‘Clarence H. Zahn, a witness of lawful age, pr(|)dnced 
on behalf of the .plaintiff, being first duly sworn ajccord- 
ing to law, testified as follows: | 

“By Mr. Bell: I 

“Q1 Will you state your name and address, please? 
“A Clarence H. Zalm, 303 Greenwich Lane, jsilver 
Spring, Maryland. | 

554 “Q2 Do you know the plaintiff in this proceed¬ 

ing, Sam A. De Vito? 

“A Yes, sir. ! 

“Q3 How long have you known him? | 

“A I should judge between seven and eight yeaijs. 

“ Q4 Do you know where he lives ? I 

“A Yes. i 

“Q5 Where? j 

“A 303 Greenwich Lane, Silver Spring, Montgomery 
County, Maryland. | 

“Q6 How long has he lived there? j 

“A Approximately 18 months, from March or April, 

1945. i 

“Q7 Do you know Mr. De Vito’s wife, Mabel Ij/ucille 
DeVito? j 

“A Yes, sir. I 

“Q8 Do you know when they were married? j 

“A Approximately around the first part of Febiruary, 

1944. I 

“Q9 Do you know where they were married? j 

“A At Elkton, Maryland. 

“QIO Do you know how long they lived together? 

“A I think it was only about a month when 1 had 

knowledge of her leaving. I 
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Testimony of Rocco Meola | 

“Q1 WiU you state your name and ad<|ress, 

please ? I 

“A Bocco Meola, I live at 1437 Clifton Sj;reet, 

Northwest, Washington, D. C. 


1 


30 

‘*Q2 Mr. Meola, do you know Mr. Sam A. De Vito? 
“A Yes, sir. 

‘‘Q3 How long have you known him? 

‘‘A About eight or nine years. 

‘‘Q4 Do you know his 'v^e, Mabel Lucille De Vito? 
‘^A Yes, sir. 

‘‘Q5 Did you live near Mr. and Mrs. De Vito? 

*‘A I lived on the first floor in the same house with 
them at 1008 Fourth Street, Northeast, Washington, D. C. 

• • • • 

561 ‘‘Qll Do you know when Mr. and Mrs. De Vito 
were married? 

‘‘A I don’t know exactly where, but I know they were 
married around in February sometime, 1944. 

‘‘Q12 Do you know where Mr. De Vito lives now? 

‘‘A I don’t know the exact address, but I know he lives 
in Silver Spring, Maryland. 

• • • • 

788 THE COURT: Now, gentlemen, have you any¬ 
thing further to say about this question of puni¬ 
tive damages and the question as to whether or not any 
of these alleged marriages have been established. The 

Court can only hear you briefly because the 

789 Court has made up its mind. 

MR. DOHERTY: I am only going to speak 
briefly. Of course, the assault is out, as far as Mr. De 
Vito is concerned. As to his marriage I think that so 
far as loss of consortium is concerned that is out be¬ 
cause there is sufficient to show a common-law marriage. 
On cross-examination he was asked if he knew May De 
Vito, and he said, don’t know anybody by the name 
of May De Vito. I went with a girl quite a long time,” 
and finally, on page 34,1 got him down to this: 

“You worked up there and she worked at the same 
place, did she not, for a number of years, and you lived 


! 


i 

I 

there together as man and wife, didn’t yon? ils that 
right? ! 

*‘Yes.” I 

And I say yon conldn’t have anything more clear than 
that to show that he worked with her and lived "^th her. 

THE COUET: Now, Mr. Doherty, let’s see whether 
yon are right, or not; where a man lives with a| woman 
and she nses his name, in other words, wherej she is 
held ont to the pnblic as being his wife, that is evidence 
that a contract of marriage has been made, bnt it; is only 
evidence; the jury can find it or otherwise if they see fit- 
MR. DOHERTY: I was going to say I am inclined to 
agree with Yonr Honor to that extent. | 

THE COURT: Now, he takes the stand and says he 
was never married, so it seems to me it is qnes- 
790 tion for the jury to pass upon whether lor not 
there was a common-law marriage; and a 1 matter 
for the jury to pass upon as to whether or not the ad¬ 
dress in Maryland was simply a front and not a genuine 
residence. Now, if they believe either that therej was a 
common-law marriage in New York, and believe fhat he 
did not have a legal residence in Maryland, then ii^ either 
case they should not be allowed to award any d^ages 
for loss of consortium, bnt the Court is unable ^o say, 
in the Court’s opinion, that, as a matter of law, that 
either situation exists, because there is evidence both 
ways. j 

MR. DOHERTY: We also have this Bonnie De Vito 
in there, too. | 

THE COURT: Sir? I 

MR. DOHERTY: In addition to this girl ii New 
York, we have this Bonnie De Vito in the DistHct of 
Columbia, that he apparently held her out as hii wife. 
He denies that, but there is a record here to show tihat. 

THE COURT: That is so vague and indefinite that 
I don’t know that there is any evidence in that case 
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which the jury would have a right to consider. In other 
words, if this one was the only common-law marriage, 
the only thing you could attack, and it wouldn’t amount 
to much, in my opinion. 

MB. DOHERTY: No, we have that record in the 
police record that he said he was married in 1939; but 
he denies it here. That is all I have to say about that 
marriage. 

• • • • 

797 THE COURT: I may look at them and throw 
them back. 

Now, I have an appointment this afternoon; don’t let 
the jury come in tomorrow morning, and try to fix your 
prayers so that you may take an exception to the Court’s 
ruling on exemplary damages, and so that you may take 
an exception to the Court saying that there was an in¬ 
correct jurisdiction there in Maryland on the abso- 

798 lute proof of the common-law marriage, but in so 
far as you can you can submit any prayers you 

want and I will give you an exception to the refusal of 
the Court to grant them, but there is no use to offer 
a lot of prayers I am going to reject. 

• • • • 

801 THE COURT: Now, gentlemen, if you will ex¬ 
change your prayers and hand your prayers up to 

the Court please, if you have any. 

• • • • 

802 Well, I think I want to speak to counsel for the 
defendant about the fifth prayer. We discussed 

that elaborately the other day but apparently I didn’t 
make any impression. The fifth prayer states: 

“If you find from the evidence that the defendant did 
strike, shove or push the female plaintiff, then before 
a recovery may be had by the plaintiff you must further 
find that the miscarriage claimed by the plaintiff was 
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proximately caxised ^by the physical contact with ithe de¬ 
fendant before you can award damages to plaintiff, f 
Now, what the defendant is trying to do is to | invoke 
the doctrine that is invoked in contract cases; in other 
words, that the miscarriage must have been the natural 
and probable result of the blow. That is not the i law in 
a tort case, not an assanlt and battery case. The word 
“proximate’* has no proper place because that means to 
them a probable result and, of course, the plaintiff in 
this case had to prove that it was the natural and prob¬ 
able result or he wouldn’t have any case at all, because 
he wouldn’t know anything about the plaintiff being preg¬ 
nant, and it has no place in an assault and battery case. 
MR. OFFUTT: I ask to have that changed. j 
THE COURT: Do you understand what I anji talk¬ 
ing about! I 

MR. DOHERTY: Yes, Your Honor. ! 

803 THE COURT: Now, gentlemen, the Court will 
refuse all prayers on both sides and give iijs own 
instructions. All prayers are denied, and the Court’s 
instruction will be as follows and, of course, in j^ccord- 
ance with what I say, I may leave something out, and 
I may leave some part "of the case out, but if ^ do T 
expect counsel to refresh my recollection after |I get 

through. j 

• • • • i 

_ 1 

809 MR. OFFUTT: I want to say something j about 
the common-law marriage, may I! jMay I ask the 
Court if I may have the Court have Mr. Doherty! indi¬ 
cate where there is any evidence, and I have re^d the 
testimony carefully since your Honor ruled yesterday, 
and I saw that there is no evidence to show that,'more 
than a scintilla at the most. There must be morej than 
a scintilla of evidence to show that there was a common- 
law marriage existing in New York, according to the law 
of New York. The law in New York as to commop-law 
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marriages was difEerent than the law in the District of 
Columbia. 

THECOmiT: In 1928 it wasn’t. 

MB. OFFUTT: Yes, sir, it was different then. In 
1928 the law was then what the law was first here 

810 in common-law marriages. In common-law mar¬ 
riages here to establish it the law was entirely 

different than what it now is. A mere holding out, as 
Yonr Honor stated the other day, colnd be satisfied with 
mere circumstances. There mnst be other circumstances, 
and Your Honor meant the agreement. 

TEDS COURT: There must be an agreement anyhow, 
Mr. Offutt, but the agreement can be living together, 
using a common name; holding themselves out as hus¬ 
band and wife is evidence of an agreement. 

MB. OFFUTT: They can assume and infer from that 
that there had been an agreement I think that is the 
way our courts rule on it, but in New York at that time 
there was a little more exact, and it has always been until 
the law was repealed. Now, there is no evidence here, 
if the Court please, when the law was repealed, the exact 
date. The jury cannot be permitted to speculate about 
this. The law was repealed in 1930 or 1931, which was it* 
THE COUBT: That’s right 
MB. OFFUTT: Which was it? 

THE COUBT: It doesn’t make any difference if they 
got together in 1928. 

MB. OFFUTT: That’s right, but if they continued— 
THE COUBT: The law did not interfere with exist¬ 
ing marriages. 

MB. OFFUTT: That’s right, but where is there 

811 any evidence in this case? There is no evidence, 
I submit to Your Honor, anywhere by anyone, 

and this is an affirmative defense, not a negative defense, 
that you can guess at and infer from, or conjecture 
There is no evidence with the certainty required by the 



85 


I 
1 
I 

i 

] 

i 

I 

I 

I 
I 
1 
I 
1 

law, not mere conjecture, first, that there was a comnion- 
law marriage such as is required by law, and, second, 
as to when it was. He lived there in or ^5, ks I 
remember the testimony, I asked him, or he asked hiifi if 
he was living there. If Your Honor please, there v^ere 
three questions in one question, and I tried to object ibut 
Your Honor stopped me very quickly and, therefore,! he 
was required to answer. I can’t give the first part th^re, 
but this is the part he was answering, and if you r^ad 
the whole part of the testimony— i 

TBDE COURT: I have it right here. ! 

MR. OFFUTT: What page is that. Your Honor! 

• THE COURT: It begins on page 32. I didn’t h^ve 
a copy of it yesterday. . 1 

MR. OFFUTT: I will have to point it out later, i 
THE COURT: The Court thinks, sir, that there! is 
evidence in the record that they were living together! in 
1928, that they lived together under the same name, which 
means he was holding her out as his wife. The Cobrt 
hasn’t any doubt about it. ! 

MR. OFFUTT: May I refer to the testimony on pkge 
32 to show that that is not completely so. Your Honpr! 

• • • • ! 

820 THE COURT: The Court thinks that all of tliat 

I 

taken together is the very strongest evidence oi^ a 
common-law marriage. The man said he wasn’t married, 
but they lived together as man and wife, and lived |:o- 
gether for seven years, and held themselves out as man 
and wife and used the same name, and I think that there 
was a common-law marriage and the man ought to ke 
ashamed of himself to deny it. 

MR. OFFUTT: Your Honor, is there anything jin 
1928, ’29 and ’30! ! 

THE COURT: Anything what! 

MR. OFFUTT: To show that they were living iio- 
gether! 


1 


THE COUBT: Mr. Offutt, I don^t want to hear any- 
^ thing more abont it. Ton may have yonr exception. 

ME. OFFUTT: May I talk to yon abont another 
matter? 

THECOUET: Certainly. 

ME. OFFUTT: Yonr Honor is talking abont the com¬ 
mon-law marriage, I mean abont the divorce ont in Mary¬ 
land of De Vito and his wife in this case. 

THE COURT: I didn’t talk abont the divorce. 
821 I said if the jnry believes that if the defendant 
has established by a preponderance of the evidence 
that the plaintiff, Samnel De Vito, did not have a bona 
fide residence in Maryland for one year prior to the time 
he filed his complaint for the divorce in Eockville, there 
conld be no damages for loss of consortinm awarded. 

ME. OFFUTT: How abont the fact that she had an 
impediment, if the Conrt please? The law is, as I snggest 
to yonr Honor, and I have ample anthority I can present, 
that if a woman or man, has a hnsband or wife still 
living from whom they have not obtained a divorce, and 
attempts to enter into a marriage, that marriage is void 
ab initio, and not voidable, and therefore the evidence is 
nncontradicted, not only spoken by month, bnt written 
docnmentary evidence where the party has been served, 
and nncontroverted, that her first hnsband, Arthnr Ar- 
pock was living in Oleein Mills, or some mills, in North 
Carolina; we have evidence of that impediment, and it is 
nncontradicted. 

THE COURT: Bnt Mr. Offutt, he started a suit in 
Montgomery County and swore to desertion ont there. 
He isn’t in position in this matter to controvert that 
testimony. 

ME. OFFUTT: I am talking abont before that. 

THE COUET: Bnt he didn’t claim any wrongful act 
warranting any annulment action, he claimed desertion. 
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He admitted they were married and alleged desertion imd 

swore to it. | 

• • • • 

822 THE COXJET: I know, bnt please don’t annoy 
me any more with this stuff because I don’t see ^y 

point to it, but if I leave out anything please call jmy 
attention to it, but as far as the common-law marri^ige 
and the Rockville situation, it stands. j 

• • • • I 

823 MR. OFFTJTT: I mentioned that a person has 
to have some interest before they can go beyoni— 

THE COURT: You have been into all that and T 
don’t want to hear any more about it. You may hjfive 
an exception. j 

MB. OFFTJTT: Yes, sir. i 

THE COURT: I have refused to grant any of y^ur 
prayers, so you are wide open in the Court of Appeals 
to show that the Court is wrong. j 

• • • • ! 

I 

863 He says he was her lawfully wedded husband.! I 
asked him whether or not, on cross-examination, 

he knew Mabel Lucille Case, and he didn’t know Mabe’ 
Case, and he was stalling around a while, and I 

864 said, ‘T will bring this to a head” and I shoWed 
him Defendant’s Exhibit No. 5 and I asked him! if 

that wasn’t his signature wherein on the 7th day of Mhy, 
1947, he asked for a marriage license in the District lof 
Columbia with Mabel Lucille Case. You gentlemen hajVc 
seen it once. You can’t be mistaken about that. That|is 
only seven years ago, and he knew whether he had mar¬ 
ried the woman. No, he didn’t know her until I finaffy 
showed him this and then he said ^‘Yes, that is my signa¬ 
ture.” I 

And then I asked him if this wasn’t his signature 
the application for marriage license to his present wife 

i 

I 

I 

i 

i 
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and he finally said it was Savario Anthony DeVito, and 
at that time he pnt his age at 34, on that, former mar¬ 
riages, none, and then he tells you here, when pressed, 
that he was married to this woman Mabel Lncdle Case, 
that he lived with her as man and wife, and that he got 
a divorce from her in Maryland; well, he got a divorce 
in Maryland later. He said he only lived with her a 
month or two. 

And then I asked him whether or not he knew May 
De Vito and he said no, he didn^t know May De Vito; 
and before I go into this I want to say this to you, that 
under the laws of the District of Columbia and under the 
laws of New York, as it existed in 1928, which would be 
the time, they had what is known as common law mar¬ 
riages, and we have them in the District of Columbia. It 
isn^t necessary that you have a ceremony at alL 

Under the law, if a man and woman agree and 
765 hold each other out as man and wife, they are as 
much married as if you went into the biggest 
church in the world and had the marriage solemnized by 
a minister, so when you are considering this common law 
marriage, whether it was valid in 1928, you don’t have to 
take into consideration if he had been married by a 
priest, minister, or justice of the x>eace back in 1928. 

On page 33 of his cross-examination. 

^ ‘ Question: Who is May De Vito ? 

‘‘Answer: I don’t know anybody by the name of May 
De Vito. I went with a girl quite a long time. 

“Question: Where did you work in Lyon Mountain? 

“Answer: I worked in a hotel. 

“Question: And didn’t this May De Vito, or the girl 
you went with, was that her name. May De Vito? 

“Answer: May De Vito, yes. 

“Question: Wasn’t she your wife? 

“Answer: She worked tiiere with me. 

“Question: Didn’t you live with her? 

“Answer: I may, yes. 


“Question: What is that! | 

“Answer: I may. | 

“Question: Did you live with her! You know whether 
you lived with her, or not. | 

“MR. OFFUTT: Ji Tour Honor please, I objedt to 
that. I think I have a right to advise the client 

866 something in connection with that; he asked him if 

he was married and he said no. i 

“THE COURT: The Court overrules the objection. 

“BY ME. DOHERTY: ! 

“Question: You worked up there and she worked at 
the same place, did she not, for a number of years,! and 
you lived there together as man and wife, didn’t you? 
Is that right? I 

“Answer: Yes.” i 

So— I 

MR. OFFUTT: Now, wait a minute. I don’t tpkink 
he should stop right there, in the middle of that ques^on. 

THE COURT: Mr. O^tt, when you answer yoT^ can 
read the balance of it, but don’t interrupt Mr. Doherty 
unnecessarily, please, sir? I 

MR. DOBCERTY: Certainly he changed his testiihony 
as he went along, and I kept pressing him, and sb he 
says in here, he said yes, he lived with her but hid a 
different room and, as you know, he definitely answjered 
that he knew she carried his name up there; and then T 
asked him if down in No. 1 Precinct he wasn’t askid if 
he had been married at that time, and his answei, it 
seemed clear, was yes, but he said he didn’t remeifiber 
anything about it. j 

And I asked him if he knew Bonnie Bass. No. Did he 
know Bonnie De Vito? No. But the record shows 

867 Bonnie De Vito or Bass, was the one who had! him 
arrested, and finally he saw the records ini the 

ABC Board which shows all this list of employees, i and 
the only one he didn’t know<jwas Bonnie De Vito, |whn 


90 


WSLS the one living at the same address he was, and listed 
as one of his employees, and if he had a common law 
wife up in Lyon Mountain he couldn’t get another com¬ 
mon law wife here. The law is very plain, in that you 
can’t have two common law wives. 

And then he comes along to the application for this 
Mabel Lucille De Vito, who was employed by him at that 
time, and he subsequently married her in Elkton, although 
he said they were' single, and then we come into this 
other situation, the one solemnized by a justice of the 
peace, and then we start in again in this whole circle, 
and he has to prove if he is the lawfully wedded hus¬ 
band of this Mrs. De Vito, and if he had a wife from 
whom he is not divorced he is not the lawfully wedded 
husband and has no right to recover. 

We asked him about marriages and annulments and 
he told us about an annulment in 1944, that he served 
her, and then we have a suit served by her in August, 
1944, whereby she sued him for cruelty, and he answered, 
and he comes back with the statement that he went out 
to this place in Silver Spring and lived there for nearly 
two years, and subsequently got a divorce in October, 
1946. 

In his testimony about that, in the testimony out 
868 there in Maryland, he said he left her, she beat 

him up and stole his money and finally left him, 
and they went to the Union Station and argued with 
her with this Mr. Zahn, but she left and that is the last 
time he saw her, but according to this record he sues 
her in the District of Columbia; and then we learn that 
she had another husband under another name; and then 
we have Mabel suing him in August, and we can’t find 
the jacket. I don’t know why it isn’t here. Ordinarily 
those jackets are pretty well taken care of, but there was 
a complaint and an answer filed to it where she sued biTin 
for cruelty, and then he goes out before this Commission 
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and tells them about all this love and affection fot her, 
and she left him and didn’t come back. 

And then I asked him about this gentleman on the ABO 
license; he was a partner; but we have a right to g^ into 
the question of jurisdiction, any man who goes anywhere 
to get a divorce, it is not just a matter of right between 
the parties. Public policy requires that they check to see 
if the divorce is good. In Maryland they have the I same 
situation as we have here. A person cannot go ipto a 
jurisdiction and get a divorce unless he is a bona fide 
resident, you can’t have a residence at the samei time 
some place else— i 

ME. OFFUTT: Wait a minute, the Supreme tourt 
says you can have a domiciliary residence— i 
869 ME. DOHEETT:’ I am just coming to ^t, if 
you will let me alone. | 

THE COIJET: Mr. Doherty is correctly stating the 
law. 

ME. DOHEETY: If I go down to Florida for ithree 
or four months and my residence is there, my domicile is 
here. And when these records—^I am not going! over 
them again—show in 1944 he was living, had a residence 
in the District of Columbia, and 1947 he filed an abswer 
or matter under oath, an application under oath signed 
by him, because we traced as to where he was livihg at 
that particular time, and it is as much sworn to and 
as much under oath as if sworn to here, and he sa^s he 
was living at Clifton Street for three years. Was! that 
a fake divorce? Did he go out there and fake his I resi¬ 
dence in Maryland? Did he actually have a bon^ fide 
residence out there? Did he ever live in Maryland^ He 
had an automobile in the District of Columbia. He never 
took that automobile at any time and registered ii out 
in Maryland. | 

You have heard enough about these divorce mills ■^here 
John Jones wants to get rid of his wife; and that is ^hat 
happened, the gentleman who came here and testified. 
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Mr. Sari, and said he had met the present Mrs. Be Vito 
six or seven years ago, and she was his fiancee, and that 
he wanted to marry her, and when he finally saw he had 
to do something about it he went out there and got 
870 a divorce, and when he was asked that question on 
his application for a license to marry this young 
lady, where it said “Former marriages,.none,’' the nor¬ 
mal thing would be to say “Divorced.” 

Did he forget about the common law marriages he had, 
or the one solemnized before the justice of the peace out 
in Marylandt 

Did he tell about this annulment when we took his 
deposition, and there was nothing said in any way, but 
when he was pressed in the deposition his counsel ob¬ 
jected to it for fear it might incriminate him? That is 
something we were not supposed to know. And I say to 
you in aU seriousness, you may have seen it on my face, 
I didn’t know about this Maryland divorce, we didn’t 
know he ever lived there, and these records indicate 
clearly that he maintained his residence here at all times, 
and if he did that, and if you find that then, under those 
circumstances, he could not have any recovery under the 
circumstances because he is not the lawful wedded hus¬ 
band of this woman. 


• • • • 


883 Charge To the Jury 

THE COURT (Goldsborough, Jr.): Gentlemen, in 
this case, as in every other case, the jury is to disregard 
the amounts claimed as damages in the various complaints. 
The amounts claimed are not evidence. Counsel has the 
right to tell the jury what he thinks his client should have, 
but the amount claimed, as I said before, in the complaint, 
is not to be considered by you at all. You are to 

884 use your own judgment under the facts as estab¬ 
lished in your opinion by the evidence and as the 
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law is given you by the Court. By those standards, and 
those standards alone, you are to measure your damages 
in either of the three cases before you, if any is Allowed 
in any of the cases. | 

First, gentlemen of the jury, I want to call your ^atten¬ 
tion to a fundamental rule, which is that any uiUawful 
attack, however slight, upon the person of anotheii is an 
assault and battery. It is necessary for the law! to be 
technical in its definition because if an absolute limitation 
was not placed upon an assault and battery, everyoiie who 
wanted to use force would wonder just how much fprce he 
could use without being liable to a charge of assaujlt and 
battery, but in a practical application of the lay you 
should use your own good common sense where ^ civil 
action for damages is brought | 

Now, in the case of Bosemary De Vito against tjie de¬ 
fendant V. Manning HofiPman the plaintiff claim^ that 
defendant either struck her with his elbow or pushed her 
with his elbow to get her out of the way of the dooij lead¬ 
ing to the kitchen. Now, of course, unless you believe by 
the weight of the evidence that that alleged striking or 
pushing on the right side of the plaintiff’s stomacn was 
actually delivered you should find for the defendant. There 
is evidence both ways and the burden of proof, of 
885 course, is upon the plaintiff to show that the blow 
or push was delivered. Next, if you should reach 
the conclusion that the weight of the evidence show^ that 
this blow or push was delivered by the defendant a^inst 
the plaintiff the burden is still upon the plaintiff to I show 
by a preponderance of the evidence that this blow or| push 
caused the miscarriage. If it did not cause the miscarriage 
then you can only give damages for the normal effect of a 
blow or push such as was testified to in this case. 

The jury are instructed that you should consider all 
of the testimony in determining whether or notj this 
blow or push caused the miscarriage, bearing in mind all 
of the events of the occasion, including the altercation 
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which took place in the restaurant prior to the time when 
this alleged blow or push was given; and you may con¬ 
sider whether or not the excitement caused at that time, 
or any other cause shown by the evidence, induced the 
miscarriage. 

Now, if you find that there was an assault and battery 
on the plaintiff, unless you find that the assault and battery 
occasioned the miscarriage your verdict should be for 
such a sum as a blow or push would entitle the plaintiff 
to, and no more; but if you find that this blow or push, 
assuming that you find the blow or push was given, occa¬ 
sioned the miscarriage then the plaintiff is entitled to 
compensation for pain and suffering and mental 
886 anguish, if you so find, for her loss of time, for her 
present condition, whatever you may find her present 
condition may be, as to her menstrual periods and in addi¬ 
tion, if you find that this last named condition is apt to 
continue you can also take that into consideration in esti¬ 
mating your damages. 

In the case of Samuel De Vito, who claims loss of con¬ 
sortium; the loss of consortium is loss of companionship, 
comfort, services, society, solace, which married people are 
entitled to and which may be interrupted or interfered 
with in this case by this silleged assault and battery upon 
the wife. 

Now, if you find for the wife, unless you find the assault 
and battery upon the wife was the cause of this miscar¬ 
riage then there was no loss of consortium because natu¬ 
rally a push or shove such as she had ordinarily would 
not have disabled her at all, and there is no claim that it 
did. The sole claim of plaintiff Bosemary is that if she 
had any serious claim it is that she had a miscarriage. 

The plaintiff Samuel De Vito says that he was not 
married in New York. There is evidence in the case that 
he lived with a woman in New York and that she used his 
name; in other words, that she was held out as being Mrs. 
De Vito, and that that relationship continued for some 
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years. Samuel De Vito states that he was not majrried to 
this woman in New York. The burden of proojf as to 
that is upon the defendant to show that the |)laintiff 

887 was married in New York,, and if you think from 
the evidence that the defendant, by the weight of 

the evidence, has established that common law marriage 
then under no circumstances can you award to Saiuuel De 
Vito compensation for loss of consortium. In other! words, 
you cannot award him a verdict. ! 

Or if you find by the weight of the evidence that $amuel 
De Vito did not have a bona fide residence in Maryland, 
and had not had for one year prior to the time l^e filed 
his complaint in Maryland for divorce from another Wman, 
and if you find that that fact is established by the i weight 
of the evidence, then for that reason you cannot ; award 
damages to him for loss of consortium. | 

There is a third matter involving another womain here 
in Washington, where the police report states he ^aid he 
was married. He states that if he made any report at 
all, which he states he doesn’t remember, he said ^le was 
not married. Now, the Court doesn’t attach any parjticular 
importance to that occasion standing alone. | 

So far as the alleged common law marriage iiji New 
York is concerned, and also on the question of whether 
or not he also claimed legal residence in Maryland for one 
year prior to the time he filed his action for divorce! there, 
when he was not a legal resident of that State, the l Court 
thinks those two matters must be seriously consid- 

888 ered by you, understanding, as I said befor^, that 
the burden of proof is upon the defendant. | 

Now, if you find for the plaintiff Samuel De Vi^o, his 
measure of damages involves whatever you may fiM for 
loss of companionship, company, services, solace aid so¬ 
ciety of his wife Rosemary, and any medical or oth^r ex¬ 
penses he may have incurred, or that he may reasonably 
be expected to incur in the future. ! 
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Now, gentlemen, there is another case here and that is 
the action of V. Manning Hoffman against Samnel De Vito 
in which the plaintiff V. Manning Hoffman claims he was 
assanlted and beaten by Samnel De Vito. Now, the Conrt 
needs to say nothing to you about this case except that 
the burden of proof is on V. Manning Hoffman to establish 
by a preponderance of the evidence that on that day he 
was assaulted and beaten by Samuel De Vito, and m de¬ 
termining that issue you have got to use your common 
sense. I canH tell you anything more than what the law 
is. It isn^t worthwhile for me to undertake to give you 
the contentions of the two parties because they were given 
to you by counsel in their arguments, and I have no desire 
and do not intend to argue the case for either side. 

Now, if you find for the plaintiff V. Manning Hoffman 
in this case, you are to award him such damages as you 
may find he has suffered because of the assault and bat¬ 
tery, his pain and suffering, his humiliation, and 
889 for nervous shock, if any. 

In the matter of common law marriage it may be 
well for me to give you a further explanation: In 1928 com¬ 
mon law marriages were valid in New York, and they 
were and still are valid in the District of Columbia. Now, 
common law marriage means that a man and woman enter 
into an agreement to be husband and wife, and live as 
husband and wife. Now, that agreement, as I have at¬ 
tempted to state to you before, may be proven by state¬ 
ments on the part of the husband or wife that they did 
enter into an agreement, or it can be established by facts 
and circumstances. If you believe from the evidence that 
there was such an agreement from the fact that they lived 
together for a period of years, the wife assuming the 
husband’s name, and was held out to the community in 
which they lived as his wife, then it is for you to determine 
whether or not, as a matter of fact, there was a common 
law marriage, even though that fact is disputed by the 
husband in his testimony. 


Now, gentlemen, if yon find that there is any j^nrther 
matter of law which you would like to discuss wjith me 
it is only necessary for you to come to the Cox^ and 
talk it over. ‘ | 

Let the jury retire. 

MR. OFFUTT: Your Honor, you said you w^re go¬ 
ing to call us to the bench and talk to us about son^ething, 
do you remember! | 

890 THE COURT: What is that! ! 

MR. OFFUTT: You reminded us when tile jury 
was out this morning to suggest you would call usj to the 
l^nch before the jury retired to speak to us, so I jyst call 
it to your attention. ! 

THE COURT: I don^t think it is necessary, unless you 
think it is necessary. | 

MR. OFFUTT: I do not desire it unless you tiiink it 
is necessary. ! 

(Thereupon counsel approached the Court’s ben<ih and, 
out of the hearing of the jury, the following occiirred:) 

THE COURT: The Court felt that in view of t|ie fact 
that the Court had denied all the prayers that you had 
every exception you could possibly take. i 

MR. DOHERTY: Yes, sir. ! 

MR. HUGHES: That is right. i 

MR. OFFUTT: There is one thing I want to ask Your 
Honor. There is no place in the charge that you te^l them 
what kind of verdict they could return, and I move tb recall 
the jury and tell them they can find a verdict for Rosemary 
even though there was a common law marriage. 

THE COURT: The Court thinks it would just cbnfuse 
the jury to tell them anything about that. I thihk the 
charge on that proposition certainly is clear; The 

891 only thing I told the jury was that unless they! found 
for Rosemary De Vito and also found th$,t this 

blow did not cause a miscarriage, they could not find for 
any loss of consortium. | 
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MB. OFFUTT: But you did not tell them that if they 
find that there was no common law marriage and still find 
for the husband— 

THE COURT: Let the jury retire. 

(Thereupon at 3:02 o’clock p.m. the jury retired to con¬ 
sider of its verdict.) 

(The jury asked for the pictures and they were sent to 
the jury room.) 

(Thereupon at 5:02 o’clock p.m., counsel for the plain¬ 
tiffs and counsel for the defendant and the parties being 
present, the Court having resumed the bench, the jury was 
returned into the courtroom and the following occurred:) 

THE COURT: Mr. Foreman, the Court understands 
that you would like to talk with the Court about some 
matters of law. I will be glad to talk to you. 

THE FOREMAN OF THE JURY: Your Honor, there 
are three questions that are in controversy. 

The first question was whether Mr. Hoffman stated in 
his testimony whether Mr. De Vito was in the doorway 
at the time he went back to the kitchen. 

The second is if he rushed past her or touched her in 
any way, would that be considered as an assault? 
892 THE COURT: That would depend, sir, and I 
can illustrate it this way: Suppose I get out of the 
elevator downstairs and I was in a hurry to get outside 
and did not use proper caution and ran against somebody 
accidentally. That might be an act of negligence but it 
would not be an assault and battery. Do you see what I 
mean? 

THE FOREMAN OF THE JURY: Yes, sir. 

THE COURT: I might be liable in a suit for negligent 
conduct, just like an automobile accident, but it would 
not be assault and battery. Does that answer the ques¬ 
tion? 

THE FOREMAN OF THE JURY: That answers that 
one perfectly. 

THE COURT: What is the other question? 
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THE FOREMAN OF THE J UJtcY : The other (^juestion 
is wotild it be necessary to bring back a verdict for a 
plaiatiff or for the defendant! 

THE COURT: Do yon mean can yon bring jback a 
verdict for each defendant! | 

THE FOREMAN OF THE JURY: For aU of ihem. 
THE COURT: I say for each defendant, for ithe de¬ 
fendant in each case, is that what yon mean! | 

THE FOREMAN OF THE JURY: Well, say w^ didn^t 
feel that anyone shonld have damages. | 

THE COURT: Then that wonld mean yon wonld bring 
back a verdict for the defendant in all thre4 cases. 
893 THE FOREMAN OF THE JURY: Bnt ijnnder- 
stand that there is a connter snit against th^ plain¬ 
tiffs. 

THE COURT: Well, the plaintiff wonld be the 
ant in that case, yon see. In the snit against Sanjnel De 
Vito he is really the defendant in that case. | 

THE FOREMAN OF THE JURY: Well, we wp take 
this np then, sir: Snppose we find that Mrs. De Vito 
does not have a jndgment against Mr. Hoffman— j 
THE COURT: How is that! ! 

THE FOREMAN OF THE JURY: If we find that 
Mrs. De Vito, the plaintiff in this case, does not lhave a 
case of damages against Mr. Hoffman, or if Mr. De "^ito in 
that case of consortinm doesn^t have a case of d^ages 
against Mr. Hoffman, and Mr. Hofifman doesn’t haVe dam¬ 
ages against the plaintiff— I 

THE COURT: In that case yon wonld find ^or the 
defendant in the case of the two De Vitos againsi Hoff¬ 
man, and yon wonld find in favor of De Vito in tljie case 
of HofiPman against De Vito. ! 

THE FOREMAN OF THE JURY: Well, wonld it be 
necessary to find damages! | 

THE COURT: No, sir, that is jnst what yon |are to 
decide, whether there are any damages in the case. | 

i 

i . 

I 

I 
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A JUROR: May I speak, too? 

THE COURT: Yes, sir. 

A JUROR: I stated that there was certain evi- 

894 dence that Mrs. De Vito was back at the kitchen 
door at the same time Mr. Hoffman was there. Is 

that correct? 

THE COURT: I am unable to state. I have no right 
to state. 

THE JUROR: I stated that she was back there and 
he at the same time because I think Mr. Hoffman gave 
a demonstration of how he held his hands. Is that cor¬ 
rect? 

THE COURT: The difficulty about that is the Court 
has no right to tell you what the testimony was because 
you are the judge of the facts. 

THE JUROR: I understood he was back there. 

THE COURT: You wiU have to reach your own opin¬ 
ion about that. 

A JUROR: Your Honor, is it possible to find a ver¬ 
dict for one party of nominal damages, we would say, 
without involving the stigma of assault and battery aris¬ 
ing from that? I mean by that— 

THE COURT: Now, in my charge today, I don’t 
know whether this is what you are talMng about, or not, 
but in my charge today I said that the plaintiff Rose¬ 
mary De Vito, first, she had to show that there was an 
assault and battery, and if that is all she showed and 
the jury thought tiiere was an assault and battery they 
could only give her damages for the simple result of that 
assault, that is, the ordinary result of that assault, 

895 just like it had been me, or another man, or some¬ 
thing like that; but if the jury foxmd—^first she 

had to show that there was an assault and, second, in 
order to get anything more than just the small damage 
I have spoken about, she would have to show that this 
abortion or miscarriage was the result of the assault. 
Now, do I make that dear? 
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THE J UKOE: I think that is very dear. | 

THE COUET: Is there anything farther! j 

MR. OFFTTTT: Jnst a minute, I want to be h^d, 
to(^~ 

THE COURT: I will not hear you. | 

jMR. OFFUTT: I ask Your Honor to come toj the 
bench, and state my reason for not stating the obje<pon 
here. | 

THE COURT: Just a minute, Mr. Offutt, if youj say 
another word in front of this jury I wiQ send yo^ to 
jail, and I mean jail. j 

MR. OFFUTT: I move for a mistrial in viev^ of 
Your Honoris threatening, as you have done before, j 
THE COURT: You are guilty of contempt of C^urt 
in what you have just said. j 

Now, you can come to the bench if you wish to n^ake 
any statement you see fit. Do you want to come! j 
MR. OFFUTT: Yes, Your Honor, I wanted to come 
before. | 

THE COURT: Well, come on then, but I told you 
not to make a statement in front of the jury but you ^n- 
tinued to do it. i 

896 MR. OFFUTT: I didn’t get that, I am sorryi 

(Thereupon counsel approached the Couk’s 
bench and, out of hearing of the court, the following | oc¬ 
curred:) i 

THE COURT: What do you want to say! I 

M[R. OFFUTT: First, I want the record to show— 
THE COURT: I don’t want to hear that. I 

MR. OFFUTT: First, I want the record to show t^t 
your attitude has been very clearly one of bias. 1 

THE COURT: That is not true. If that is all you 
have to say I don’t want to hear it j 

MR. OFFUTT: You are speaking in a loud tone, ^d 
if you ask the jury what you said they will teU you, but 
I say it is prejudidal, and I want to call your attention 
to this. 1 
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THE COHBT: What is it? 

MB. OFFUTT: I wanted to call Your Honor’s atten¬ 
tion to several things that happened in the trial hnt I 
didn’t want to call it to your attention in the presence 
of the jury. 

You told the jury by way of analogy; this one juror, 
I ask that the record show what juror is asking the 
questions. It just shows that three jurors have asked 
questions, and I ask Your Honor to let the record show 
by asking and putting in the record what three asked 
the questions. 

Shall I go ahead. 

THE COUBT: Go ahead and say what you have to 
say. 

897 ' MB. OFFTJTT: One of the jurors, I think his 
name, I can tell you his name, the last juror said, 

^^Is it possible to find nominal damages and not impose 
the stigma of assault and battery?”—say that was not 
answered, and the answer Your Honor gave him does not 
answer the question. I ask Your Honor to charge the 
jury that they are not to consider whether the verdict 
will place a stigma on anybody, and if the evidence war¬ 
rants a verdict for plaintiff or defendant they should 
give it and not comppromise it. 

And another thing Your Honor said if he brushed 
past her on the way to the kitchen, want to know if 
Mrs. He "Vito was in the doorway if he brushed past her, 
was that an assault,” and Your Honor gave the illustra¬ 
tion of the elevator, and I think the difference is this: 
He had no right to come back in the kitchen, and he had 
no right to brush her aside, and if he did he was guilty 
of trespass, and I move Your Honor to so instruct them. 

THE COTJBT: The jury can retire. 

• • • • 

898 (Thereupon at 6:02 o’clock p. nL the jury in¬ 
formed the Deputy Marshal and the Deputy Mar- 


shal notified the Court that the jury was ready witli its 

verdict) I 

• • • • 

THE DEPUTY CLERK OF COURT: Mr. Forenjan, 
has the jury agreed upon a verdict? | 

THE FOREMAN OF THE JURY: We have. | 

THE DEPUTY CLERK OF COURT: On the cl^ 
of the plaintiff Rosemary De Vito against the jde- 
899 fendant V. Manning Hoffman, do you find for ithe 
plaintiff or for the defendant? I 

THE FOREMAN OF THE JURY: We find for ithe 
defendant. j 

THE DEPUTY CLERK OF COURT: On the claim 
of the plaintiff Samuel De Vito against the defendant 
V. Manning Hoffman, do you find for the plaintiff | or 
defendant? j 

THE FOREMAN OF THE JURY: Defendant. I 

THE DEPUTY CLERK OF COURT: On the d^im 
of the plaintiff V. Manning Hoffman against Samuel jDe 
Vito do you find for the plaintiff or for the defendajoit? 
THE FOREMAN OF THE JURY: Defendant. 

THE DEPUTY CLERK OF COURT: Members i of 
the jury, your foreman says you find for the defendmit 
on the claim of the plaintiff Rosemary De Vito on the 
claim against V. Manning Hoffman; on the claim i of 
Samuel De Vito against V. Manning Hoffman you find 
for the defendant, and on the claim of V. M annin g 
Hoffman against Samuel De Vito you find for the de¬ 
fendant, and that is your verdict so say you each and 
all? I 

(The jury indicated in the affirmative.) I 
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In the opinion of the defendant the only real question 
presented on this appeal is whether the trial Court was 
in error in permitting the jury to pass upon the factual 
question “Was the male plaintiff the lawfully wedded 
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The appellee was not advised concerning the prepara¬ 
tion of the printing of the record in this case and for a 
proper decision by this Court it is necessary that an 
appendix be printed by the appellee in order to present 
the pertinent facts necessary to a proper adjudication 
of this matter. i 
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The pages of the appellants’ appendix are nnmbered 
with the numeral only and the appellee’s appendix ^i^je 
nnmbered with the numeral and the letter ‘‘A” and the> 
reference in the appellee’s brief to the record with the\ 
numeral only will refer to the appellants’ appendix and 
the reference to the record with the numeral and the 
letter “A” will be to the appellee’s appendix. 

The appellants were the plaintiffs below and the ap¬ 
pellee was the defendant and all reference to the parties 
hereafter will be to the plaintiffs, male or female, and 
the defendant. 

The plaintiffs’ brief does not contain a full statement 
of the facts and the defendant will endeavor to set out 
more fully all the evidence which pertains to the points 
raised by the plaintiffs on this appeal. 

On August 24, 1948, the plaintiffs filed a bill of com¬ 
plaint against the defendant alleging that the defendant 
had assaulted the female plaintiff on the 10th day of 
August, 1948, and that as a result of this assault she 
suffered contusions and abrasions about her head and 
body and a miscarriage, and claiming $50,000.00 compen¬ 
satory and $50,000.00 as exemplary damages. The third 
and fourth count of the complaint was an action on be¬ 
half of the male plaintiff claiming damages for loss of 
consortium and for certain expenses incident to his wife’s 
illness and claiming $25,000.00 compensatory and $25,- 
000.00 exemplary damages (K. 1-5). 

An answer was filed by the defendant admitting being 
on the premises but denying the assault and further 
averring that the defendant did not have sufficient knowl¬ 
edge to either admit or deny the remaining allegations 
of the complaint, which included the allegation that the 
male plaintiff was the lawful wedded husband of the fe- 
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male plaintiff (R. 6). The defendant filed a connt€|rclaini 
claiming damages against the male plaintiff for ^ as¬ 
sault and claiming damages in the snm of $20^000.00 
(E. 7). I 

The matter came on for pre-trial proceedings onjJann- 
ary 10, 1950, and at that time the male plaintiff was 
granted leave to amend his complaint by adding ai claim 
for damages for an assault and on January 13,1 1950, 
the male plaintiff filed a supplemental complaint claiming 
$10,000.00 compensatory damages and $25,000.00 exem¬ 
plary damages for the assault by the defendant oh Au¬ 
gust 10, 1948 (R. 10-11). I 

i 

For some reason an answer was not filed to th^ sup¬ 
plemental complaint and no action was taken by the plain¬ 
tiff covering a default and on the first day of the, trial 
the defendant’s request for leave to file an answer to the 
supplemental complaint was granted and an answeit filed 
on December 13, 1950, setting up the plea of the s^tute 
of limitations as a defense to the alleged assault, j 

The female plaintiff, in support of her claim, testified 
that she was married to the male plaintiff approxiniately 
three (3) years and that when the defendant cantie to 
the restaurant on the evening of August 10, 1948] and 
asked for the keys to his car she informed him that khere 
was 60<^ due and that she would not turn over the' keys 
until that was paid. She stated further that th(> de¬ 
fendant cursed her and that her husband came oit of 
the kitchen and that a fight started between her [hus¬ 
band and the defendant and the defendant left the res¬ 
taurant (R. 23-25). 

The defendant later returned with three (3) meii (R. 
26) and the defendant started toward the kitchen to| find 
her husband and he struck her and she fell to the jfloor 
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and remembered nothing for some time (B. 27). She 
stated that the defendant struck her on the right side 
of the abdomen (E. 5A). The defendant shoved her and 
pushed her out of the way and she had no memory of 
anything after that (R. 6A). She didn’t know whether 
she had any bruises (R. 7A). The female plaintiff ad¬ 
mitted that when her deposition was taken on January 
25, 1950, she had stated that she didn’t know if the de¬ 
fendant had pushed or shoved her (R. 9A) and never 
told the police that she had been assaulted (B. 6A). 

Dr. N. Raphael Manganaro was called as a witness on 
behalf of the plaintiffs eind he stated that the female 
plaintiff had given him a history of being struck with an 
elbow against her stomach and that she feU down with 
shock but that he never saw any bruises on her (R. 58A 
& 65A). It was shown on cross-examination that the 
doctor had two sets of cards (R. GOA). The original 
card contained the statement that the patient was pushed 
with an elbow and another card, which the doctor had 
prepared for the trial, contained the statement that the 
patient was struck. He stated that his bill was $304.00 
(R. 62A), even though when his deposition was taken in 
June of 1950, his bill was only $154.00 (R. 66A). The 
witness denied that he was having the female plaintiff 
come to his office often prior to August 10, 1948, because 
he was afraid of a miscarriage and he was referred to a 
statement in his deposition taken in April of 1950, at 
which time he stated ‘^e have embryonic miscarriages 
which may occur, and that is the reason she was coming 
into the office frequently, to indicate symptoms and signs 
of possible miscarriage.” (R. 63A). 

The plaintiffs called Marylou Niosi and on direct ex¬ 
amination she stated that her sister, Rosemary, was 
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going to the doctor every other day prior to Angufet 10, 
1948, to find ont abont her condition (R. 66A).| On 
cross-examination she stated that she started in jJnne 
going to the doctor with her sister every other day (B, 
67A) and had no knowledge that her sister had I ever 
worked at her husband’s place of business (R. 68A). 

The male plaintiff testified that he married the female 
plaintiff in November of 1947. He stated that he never 
knew a Mabel Lucille De Vito and that Mabel Lucille 
De Vito, Mabel Lucille Case or Mabel LuciQe Ipokj had 
never worked in his place of business (R. lOA). Ai ref¬ 
erence was made to exhibit No. 5, which was an ap]j)lica- 
tion for a marriage license in the District of Columbia 
between the male plaintiff and Mabel Lucille Case,j and 
he stated that he knew her and that she was working in 
one of his places (R. 15A) and that he subsequently 
married her in Elkton, Maryland, on the 2nd day of 
February, 1944 (R 16A-18A). At that time he gav^ his 
age as 42. The male plaintiff was shown defendant’s 
exhibit No. 8, which was an application for a manjiage 
license in the District of Columbia, dated October 8, 
1947, for his marriage to Rosemary Niosi, at which jtime 
he gave his age as 34 (R. 19A) and under the question 
concerning former marriages he stated ‘‘none”. 1 

The male plaintiff testified that he was divorced from 
Mabel Lucille De Vito in Rockville, Maryland, oni Oc¬ 
tober 8, 1946 (R. 50). He stated that he was living in 
Maryland at that time and had lived there pretty Close 
to two years but didn’t remember when he wenti out 
there to live (R. 21 A). No mention had ever been made 
prior to that time about having obtained a divorce; and 
he was asked concerning his statement contained ini the 
deposition taken in May of 1950, about having refused 
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to answer questions concerning Ms marital status be¬ 
cause it might incriminate him (R. 25A). A reference 
was made to an annulment suit filed by him and he ad¬ 
mitted that Mabel Lucille Case De Vito had filed a suit 
for maintenance and support and that the papers were 
missing from the Clerk’s Office (R. 26A). 

On cross-examination the male plaintiff admitted that 
he was working at Lyon Mountain, New York, in 1928 
and he admitted that a woman, who was known as May 
De Vito, had worked with him at the same place for a 
number of years and that they lived together as man 
and wife and that he had never been divorced from her 
(R. 28A). The male plaintiff stated that he came to 
Washington in 1936 or ’37 and didn’t believe that he 
had told a police officer at No. 1 Precinct that he was 
married (R. 29A). 

He stated that he didn’t know a girl by the name of 
Bonnie De Vito. He said that she had worked for him 
but he knew her only as Bonnie Wolfang (R. 33A). He 
admitted Ms signature to an application to sell beverages 
in the District of Columbia, which was filed on the 27th 
day of January, 1941 (R. 34A), wMch contained a list 
of employees. This application gave Ms address as 413 
6th Street, N. W., and there was listed Mrs. Bonnie De¬ 
Vito, wMte, casMer, address 413 Sixth Street, N. W. 
(R. 36A). The male plaintiff knew everything on the 
list except Bonnie De Vito who lived at his address (R. 
37A-38A). 

The male plaintiff stated that he thought he was living 
in Maryland in 1945 and ’46 and that he obtained a 
divorce in Rockville, Maryland on October 6, 1946 (R. 
38A) and that he did live at 303 Greenwich Lane, Silver 
Spring, Maryland, pretty close to two years (R. 39A). 



The male plaintiff was shown an application for re¬ 
newal of a beverage license, which was filed with the 
A. B. C. Board on January 4, 1946, and he adniitted 
his signature to this application which gave his address 
as the Continental Hotel (R. 41A). He was showh an 
application for a transfer of A. B. C. license subscHbed 
and sworn to by him on June 4, 1947, in which he s^ted 
that he had operated a restaurant for more than | nine 
years at 615 D Street, N. W., and that his residence was 
1437 Clifton Street, N. W. The application requiijed a 
definite answer as to the residence for a period of three 
years prior to the filing of the application (B. 42A) | and 
his listing in the telephone book disclosed his address as 
1437 Clifton Street, N. W., in September of 1946. | 

j 

The male plaintiff was shown an application fpr a 
license dated September 14, 1943, and he was ask^d if 
he knew the signature to the paper and he stated j that 
he knew the first part, which was Mabel L., but not the 
last part which was ‘‘De Vito’’ (R. 44A). He adm|[tted 
owning an automobile in 1944, ’45 and ’46 but th^t he 
had never registered in Maryland. i 

I 

The male plaintiff admitted his signature to a Com¬ 
plaint titled Sam A. De Vito, 303 Greenwich Lane, Silver 
Spring, Maryland against Mabel Lucille De Vito, no Resi¬ 
dence, defendant. Equity No. 12351, filed on June 19,1946, 
in the Circuit Court for Montgomery County, Maryland, 
in which he stated that he was a resident of Montgomery 
County for a year preceding the filing of the complaint 
(R. 47A). He was asked about his statement that Mabel 
L. De Vito had a husband living and admitted that lioth- 
ing was said about that in the Maryland proceedings 
(R. 49A-50A). The Maryland record disclosed th^t a 
registered letter had been mailed to Mrs. Mabel Lqcille 
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De Vito, B. F. D., Greensboro, North Carolina, with a 
return address to S. A. De Vito, 615 D Street, N. W. 
There was a notation ‘‘Returned to Writer’’. This let¬ 
ter disclosed that it was dated July 10, 1946, and it in¬ 
formed Mabel that he was filing a suit for a divorce and 
that she had until August 8, 1946, to file an answer (B. 
60). There was included in the letter a copy of the bill 
of complaint which alleged their marriage on February 
2, 1943, and that they lived together until March 5, 1944, 
at which time she deserted him (R. 61-62). The return 
letter was identified by the male plaintiff at the hearing 
and he also identified an order of publication in the 
newspapers (B. 63). He admitted that Mrs. Mabel L. 
De Vito had never lived in Maryland (R. 64). The 
plaintiff offered in evidence an affidavit which was filed 
in the Maryland proceedings which stated that he had 
tried to contact Mabel L. De Vito in order to inform her 
of the case pending against her, without success (B. 77). 

The defendant, V. Manning Hoffman, testified that 
he was a monthly tenant at a parking lot near the plain¬ 
tiffs’ restaurant and that he paid monthly, in advance, 
and had done so for a number of years prior to August 
10, 1948, and that the ignition key always remained in 
the car (B. 72A). On the 10th of August, 1948, he went 
to the lot and found a paper on his windshield informing 
him that his keys were at the Commodore Restaurant 
and he presented the ticket to Mrs. De Vito and asked 
for his keys. She requested that he pay her 60^ and he 
explained to her that he was a monthly tenant and did 
not have to pay the 60^. She refused to turn over the 
keys and after some discussion the male plaintiff came 
out of the kitchen and a fight started. The male plaintiff 
hit him in the head with a sugar bowl (R. 73A-75A). 
He left the restaurant and went to his office at 303 7th 
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Street, N. W., and called the police to come to his joffice. 
After waiting some period of time he started bajck to 
the Commodore Restaurant in company with thre4 men 
who were at his office, leaving one man to brin^ the 
police back to the Commodore Restaurant npon the^r ar¬ 
rival. He arrived at the restanrant shortly befor'^ the 
police (R. 76A). The defendant went to the back df the 
restaurant looking for the man who had his keys.j He 
looked in the kitchen and not seeing him returned ijo the 
front of the restaurant just as the police arrived.1 He 
stated that he never touched the female plaintiff ai any 
time (R. 77A). On cross-examination he stated th^t he 
never knew anything about any claim on behalf ojf the 
female plaintiff until he was served with paper^ (R. 
78A). I 

Private William P. Sturgeon of the Metropolitan Po¬ 
lice testified from a record showing that a call had Come 
to the Police Department on August 10, 1948, to go to 
303 7th Street, N. W. (R. 80A). He further testified 
from the records made at No. 1 Precinct on July 7, jL939, 
that the book was known as an incidental book and I con¬ 
tained a record of all arrests made at No. 1 Precinct. 
The entry was ‘‘July 7, 1939, Case No. 344, 1:10 p^ m.; 
De Vito, Sam; 308 6th Northwest, White, 38 years of 
age, male white; injury; call proprietor; Married, yes.’’ 
The charge was for an assault on a warrant issued by 
Bonnie Bass (R. 81A-82A). I . 

Herbert Pasewalk testified that he saw the defendant 
at 303 7th Street, N. W. and described his conditioh as 
hysterical and bleeding from the left ear and mouth! (R. 
82A). He called the police and returned with the! de¬ 
fendant to the restaurant (R. 83A). The defendant "^ent 
to the back of the restaurant and looked into the Htihen 
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(B. 84A). He stated that he never saw the defendant 
shove, pnsh or strike the female plaintiff. He stated 
that the female plaintiff was ont in front talking to all 
of them after the police arrived (B. 85A); that she 
didn’t seem to be npset (B. 86A). He stated farther 
that the defendant was talking with the female plaintiff 
and the others (B. 88A). 

Donald P. Frankl stated that he returned to the restau¬ 
rant with the defendant and that the defendant went 
back to the kitchen and came back to the front of the 
restaurant just about the time the police arrived; that 
the female plaintiff was talking to him up to the time he 
left the restaurant (B. 89A) and that he never saw her 
in the back booth and never saw her crying (B. 90A). 

Ernest Dooley stated that when he saw the defendant 
that evening at the office he was in a hysterical condition 
and bleeding about the ear and mouth (B. 90A). 

Bobert M. Stearns, Deputy Clerk for the United States 
District Court for the District of Columbia, read cer¬ 
tain docket entries of an action filed on the 22nd day of 
August, 1944, by Mabel L. De Vito against Samuel De 
Vito for a limited divorce on the grounds of cruelty and 
that an answer was filed by Samuel De Vito. The papers 
were missing from the file (B 91A). 

SUMMARY OF ARGUMENT 

The trial Court properly permitted the defendant to 
introduce evidence covering the marital life of the male 
plaintiff prior to his marriage to the female plaintiff 
which tended to disclose that at the time of his marriage 
to the female plaintiff he had a wife living from whom 
he was not divorced. 


The trial Conrt properly permitted evidence to ^ in¬ 
troduced by the defendant which disclosed that th^ Cir¬ 
cuit Court for ^Montgomery County, Maryland, did not 
have jurisdiction to grant a divorce to Sam A. Vito 
from Mabel L. De Vito. i 

I 

The trial Court properly permitted evidence whicji dis¬ 
closed that the male plaintiff had lived with other female 
persons as man and wife and permitted them to use his 
name and that he had not obtained a divorce froml such 

persons. I 

i 

It was within the Court’s discretion to permit tile de¬ 
fendant to file an answer to the supplemental complaint 
and it was also within the Court’s discretion to refine to 
permit the male plaintiff to amend his complaint to Allege 
a different cause of action. j 

The Court properly instructed the jury. | 

The defendant was justified in requiring the plaintiffs 
to file the entire transcript of testimony for the r^son 
that the points upon which the plaintiffs relied j and 
which was filed in the District Court would require s that 
the Court have the entire transcript before it in drder 

to pass upon these points. i 

1 

I 

j 

ABGXTMENT | 

i 

1 

The Jury Was Properly Permitted to Pass Upon j the 
Jurisdiction of the Maryland Court to Grant a| Di¬ 
vorce to M^e Plaintiff. 

i 

Apparently the principal question presented on Ithis 
appeal is whether the Court erred in permitting thej de¬ 
fendant to introduce evidence to show that the Maryland 
Court did not have jurisdiction in the case of Sani A, 
De Vito V. 'Mabel L. De Vito. 

Section 43 of Article 16 of the Code of Laws for the 
State of Maryland stated that no person shall be entitled 
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to make application for a divorce, where the cause for 
the divorce occurred out of the State, unless the party 
plaintiff or defendant shall have resided within the State 
for one year next preceding such application. 

The male plaintiff alleged in his complaint in the Cir¬ 
cuit Court of Moutgomery County that he was a resi¬ 
dent of Montgomery County for more than a year next 
preceding the filing of the complaint and testified in this 
case that he had lived in Maryland for approximately 
two years in 1945 and ^46. The evidence produced on 
cross-examination of the male plaintiff disclosed that his 
sworn statement to the A. B. C. Board covering that 
period of time gave addresses in the District of Columbia 
and none in Maryland. The evidence also showed that 
Mabel L. De Vito never lived in Marvland and that she 
wasn^t served with process nor was she present at any 
of the hearings covering the divorce proceedings. There 
was substantial evidence in the record upon which the 
jury could find that the male plaintiff never lived in 
Maryland and that he had committed a fraud on the 
Maryland Courts. 

In the case of Cook v. Cook, 72 Supreme Court Bep., 
decided December 3, 1951, the Supreme Court of the 
United States, after referring to numerous cases, said 
that the question of bona fide domicile was open to at¬ 
tack, notwithstanding the full faith and credit clause when 
the other spouse neither had appeared nor been served 
with process in the state. The Court further said that 
the burden of undermining the decree of a sister state 
rests heavily upon the assailant. The trial Court in¬ 
structed the jury that the burden of proving this fact 
was on the defendant (B. 95). 

In the case of Williams v. SUUe of North Ca/rolma, 
325 U. S. 226, 65 Supreme Court Bep. 1092, the Supreme 
Court of the United States made the following statement 
at page 229: 
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‘‘Bnt the Claiise does not make a sister-State 
judgment a judgment in another State. The | pro¬ 
pose to do so was rejected by the Philadelphia Con¬ 
vention. 2 Farrand, The Eecords of the Federal 
Convention of 1787, 447, 448. ‘To give it the force 
of a judgment in another state, it must be made a 
judgment there.’ McElmoyle v. Cohen, 13 Pet 1312, 
325, 10 L. Ed. 177. It can be made a judgiaent 
there only if the court purporting to render the i)rig- 
inal judgment had power to render such a judgihent. 
A judgment in one State is conclusive upon! the 
merits in every other State, but only if the 0ourt 
of the first State had power to pass on the merits— 
had jurisdiction, that is, to render the judgihent. 

‘It is too late now to deny the right collaterally 
to impeach a decree of divorce made in another state, 
by proof that the court had no jurisdiction, feven 
when the record purports to show jurisdiction • P 
It was ‘too late’ more than forty years SLgo. Ger¬ 
man Savings & Loan Society v. Dormitzer, 192 tT. S. 
125, 128, 24 St. Ct. 221, 222, 48 L. Ed. 373.” • * 

“Divorce, like marriage, is of concern not merely 
to the immediate parties. It affects jiersonal rights 
of the deepest significance. It also touches pasic 
interests of society. Since divorce, like marriage, 
creates a new status, every consideration of policy 
makes it desirable that the effect should be I the 
same wherever the question arises. | 

It is one thing to reopen an issue that has llieen 
settled after appropriate opportunity to present 
their contentions has been afforded to all who lhad 
an interest in its adjudication. This applies jalso 
to jurisdictional questions. After a contest these 
cannot be relitigat^ as between the parties. Forsyth 
V. Hammand, 166 U. S. 506, 517, 17 S. Ct. 665, 670, 
41 L. Ed. 1095; Chicago Life Ins. Co. v. Cherry, 244 
D. S. 25, 30, 37 St. Ct. 492, 493, 61 L. Ed. 

Davis V. Davis, supra. But those not parties fjo a 
litigation ought not to be foreclosed by the interested 
actions of others, especially not a State which is 
concerned with the vindication of its own scicial 
policy and has no means, certainly no effective 
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means, to protect that interest against the selfish ac¬ 
tion of those ontside its borders. The State of domi¬ 
ciliary origin shonld not be bonnd by an nnfonnded, 
even if not coUnsive, recital in the record of a conrt 
of another State. As to the tmth or existence of a 
fact, like that of domicil, npon which depends the 
power to exert judicial authority, a State not a party 
to the exertion of such judicial authority in another 
State but seriously affected by it has a right, when 
asserting its own unquestion^ authority, to ascer¬ 
tain the truth or existence of that crucial fact’’ 

The plaintiffs rely on Johnson v. Muelberger, 340 U. S. 
581, 71 Supreme Court Eep. 474. In that case the ques¬ 
tion was whether a daughter had the right to attack the 
validity of her deceased father’s divorce. It appeared 
that his wife filed a divorce in Florida and that he had 
appeared there and contested the merits of the action. 
Both parties had an opportunity to contest the jurisdic¬ 
tional issues in that Court. The Court, at page 587, 
then made the following statement: 

‘‘It is dear from the foregoing that, under our 
dedsions, a state by virtue of the dause must give 
full faith and credit to an out-of-state divorce by 
barring either party to that divorce who has been 
personally served or who has entered a personal ap¬ 
pearance from collaterally attacking the decree. 
Such an attack is barred where the party attacking 
would not be permitted to make a collateral attack 
in the courts of the granting state.” 

It is clear from the testimony which was produced in 
this case that Mabel L. De Vito was not a resident of 
Maryland that she had never been domiciled there. It 
also appears that she was not served with process in 
Maryland and the testimony disclosed that she was not 
served at all and did not appear in the proceedings in 
Maryland. The male plaintiff testified that he tried in 
every way to contact her but that he could never locate 
her. 
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Under such circumstances, the Court properly! per¬ 
mitted the defendant to produce evidence to show' that 
the defendant had never lived in Maryland and tha^t the 
Maryland Court did not have jurisdiction to gran^ the 
divorce to the male plaintiff on the 8th of October, 5L946. 

i 

The Trial Court Properly Permitted Evidence Covering 

Prior Common-Law Marriages of the Male Plaints. 

The male plaintiff alleged that he was the lawfully 
wedded husband of the female plaintiff and was such 
on August 10, 1948, at the time of the alleged assault. 
The defendant answered and stated that he had nt in¬ 
formation enabling him to admit or deny this allegation. 
Kule 8 (b) of the Federal Rules of Civil Procedure 
states that if the party is without knowledge or inforina- 
tion sufficient to form a belief as to the truth of an 
averment, he shall so state and this has the effect |of a 
denial. The burden then was on the plaintiff to ihow 
that he was the lawful wedded husband of the fejtnale 
plaintiff. It was the only basis ui)on which he 0ould 
claim damages for loss of consortium and to b^ re¬ 
imbursed for his expenses. | 

It was on this theory that the trial Court permitted 
the defendant to question the male plaintiff aboulj his 
common-law marriages in New York and in the Di^rict 
of Columbia. The male plaintiff said that for a number 
of years, commencing in 1928, he worked with a i girl 
known as May l>e Vito and that they lived together as 

man and wife (R. 28A). j 

1 

Common-law marriages were recognized in New "tork 
at that time. In Boyd v. United States, 8 Fed. (2d) 1779, 
the Court said that under existing law common-law Car¬ 
riages in New York were valid and entitled to recogni¬ 
tion on a parity with a ceremonial marriage. The Court 

further said that direct proof of any agreement of mar- 

i 

I 

i 
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riage per verba de praesenti was not necessary. The 
fact that they lived together continuously, openly, and 
notoriously, holding themselves out to the community as 
husband and wife, justified the presumption that the 
essentials of a common-law marriage—e., capacity and 
mutual agreement—^were present. 

In addition to the marital situation disclosed in New 
York, there was the testimony that the male plaintiff was 
present at No. 1 Precinct in 1939 and that he was mar¬ 
ried. There was no evidence in this case of any divorce 
other than the divorce obtained on October 8, 1946, in 
Montgomery County, Maryland. There was also the 
testimony concerning the girl who lived at the same 
address as the male plaintiff and that she worked at the 
male plaintiff’s place of business and that she was 
known as Bonnie De Vito on the records submitted to 
the A. B. C. Board. 

In Eoage v. Murch, 60 App. D. C. 218, 50 Fed. (2d) 
983, this Court held that no formal ceremony was essen¬ 
tial to a valid marriage in the District of Columbia. The 
consent of the parties is all that is required. 

The Court, in its instruction to the jury in this case, 
stated that the burden was upon the defendant to prove 
a common-law marriage (B. 95). 

The jury, by their general verdict, found first, that 
there was no assault upon the female plaintiff by the 
defendant, and that her miscarriage was not caused by 
any act of the defendant. In the face of this finding 
the plaintiff would not be entitled to damages even 
though the jury believed that he was the lawful wedded 
husband of the female plaintiff. 
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The Court Properly Permitted Defendant to File j an 
Answer to ^e Supplemental Complaint. | 

It was apparently an oversight on the part of coimsel 
for the defendant that an answer was not filed toi the 
supplemental complaint filed January 13, 1950, butj the 
defendant was entitled to file a belated answer an^ it 
was within the sound discretion of the trial Couri; to 
permit its filing. | 

I 

It is now contended by plaintiffs that because the| de¬ 
fendant filed a counter-claim alleging an assault by| the 
male plaintiff upon him that this tolled the statute. jThe 
alleged assault occurred August 10,1948, and the couhter' 
claim alleging an assault upon the defendant was jfiled 
October 4, 1948. The claim of assault by the defen<^ant 
upon the male plaintiff was not filed until January 13, 
1950. It was a new and separate cause of action and 
was barred by the one year statute in force in the 
District of Columbia. 

i 

The claim for an assault upon the male plainti^ is 
headed ‘‘Supplemented Complaint’’ and xmder Eule 1^ (d) 
the only matter permitted by supplemental complaint 
would be transactions or occurrences or events w^ch 
have happened since the date of the pleading sough,t to 
be supplemented. I 

i 

The only claim filed by the male plaintiff on August 
24, 1948, was for loss of consortium, etc., growing!out 
of an assault on the female plaintiff. Nothing [was 
mentioned by the male plaintiff about an assault on |him 
on August 10, 1948, until he filed his supplemental Com¬ 
plaint on January 13, 1950. It was definitely barred by 
the statute of limitations in force in the District of [Co¬ 
lumbia at that time. Title 12, Section 201 of the ^[940 
Edition of the District of Columbia Code. | 

I 

The plaintiffs have contended in their brief that j the 
fili-ng of the original counter-claim tolled the statute. 
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Such a theory is not supported by any theory of law. 
The counter-claim filed by the defendant was for an 
assault upon him by the m ale plaintiff and filed within 
the prescribed time. The claim of an assault filed by 
the male plaintiff was after the year expired. 

The only time an amendment could stand as against 
the statute of limitations is when the amendment does 
not change the cause of action but merely supplies an 
additional element essential to a proper statement of a 
cause of action defectively stated. That is not true 
here. NewbecJc v. Lyifich, 37 App. D. C. 576. 

The fact that no objection to the amendment was made 
by counsel at pre-trial does not assist plaintiffs. Even 
where the amendment was consented to by the parties 
the Supreme Court has held that the consent covered 
only the right to file it and did not waive the defenses 
thereto when filed. Umon Pacific Bailway v. Wyler, 158 
U. S. 285. Eule 15 (c) of the Eules of Civil Procedure 
does not change this in any way. The plea of the statute 
of limitations was properly sustained. 

The Trial Court Properly Instructed the Jury. 

The instruction of the trial judge covered each party 
separately. He first instructed as to the female plaintiff 
(E. 93) and instructed fully as to the assault, miscarriage 
and damages incident thereto. The Court then instructed 
the jury as to the male plaintiff. This instruction was 
proper. Under the instruction the jury could find for or 
against either plaintiff and there was no reason for the 
Court to cover what the jury should do in the event that 
they found that the male plaintiff was not lawfully 
married. 

The statement of the Court in answer to a request for 
further instruction was proper. An assault is an inten¬ 
tional attempt, by violence, to do an injury to the person 


of another. The intention to do harm is of the very 
essence of an assault, without which there can i be no 
assault. The Court properly explained that to tHe jury 
by his reference to running into a person. The foreman 
of the jury was satisfied (R. 98). It was evideni from 
the questions put by the jury at the time that it was their 
apparent intent to return a verdict for all parties de¬ 
fendant There was substantial evidence to support the 
verdict. j 

I 

i 

The Entire Transcript of Testimony Was Proi^rly 

Required to Be Filed. I 

1 

The plaintiffs originally filed only a skeleto^i file. 
They had, among other things, indicated their intention 
to press in this Court the fact that the Court I erred 
in denying plaintiffs^ instructions 1 to 25 inclusivje. It 
is true that they are not among the questions presented 
but it is set forth as No. 9 of the Statement of Roints. 
The instructions have not been printed and counsel! must 
assume that the plaintiffs have abandoned this point. 

It would be necessary that the entire transcript be 
available in this Court so that defendant could properly 
present these matters in the event that the plaintiffs 
relied upon them. ! 

I 

CONCLUSION 

i 

It is respectfully submitted upon the entire rfecord 
before this Court that it is apparent that no substantial 
error was made by the trial Court and that the Judg¬ 
ment for the defendant should be affirmed. I 

COBNELTOS H. DoHBBTY, ! 

1010 Vermont Avenue, 1^. W. 

Washington, D. C. I 

i 

Attorney for A'ppdLee. j 
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• • • • 

24 Bosema/ry De Vito 

• • • • 

52 Cross-Examination 

• • • • 

70 Q How long after that did Mr. Hoffman come 

bac^? A About a half hour later. 

Q Who was with him? A Three other men. 

Q Did yon know any of the men? A I had seen one. 
Q Didn^t yon know one of them? A I didn^t know 
him personally. 

Q He nsed to come in yonr restaurant all the time, 
didn’t he? A Yes. 

71 Q Didn’t yon know his name? A I didn’t 
know his name. 

Q Was his name Don Frankel? A I have heard that 
name mentioned. 

Q Wasn’t he the man that yon knew that came back 
with Mr. Hoffman? A I have heard his name men¬ 
tioned, but I didn’t know his name. 

Q Did yon talk to him that night? A No, not to my 
knowledge. 

Q Had yon been drinking that day? A No, sir. 

Q Now, when Mr. Hoffman came in the second time 
what did he say? A When he came in he had his 
sleeves rolled up saying, ‘‘Produce the proprietor; where 
is that s-o-b?” 

Q I am sorry; before I get to that, before Mr. Hoff¬ 
man left did yon notice whether or not he was cut in 
any way? A No. 

Q Did yon see him? A I didn’t see anything at all. 
Q Did yon see any blood on his face? A The only 
blood that could possibly have been on him was from 
my husband’s hand. 

Q Did yon see any blood on his face? A No, 
sir. 
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Q Or on his coat and shirt? A The only blood jthat 
coxdd have been on there— i 

Q (Interposing) I am asking yon if yon saw any? 
A Yes. I 

Q Yon saw blood on Mr. Hoffman? A Yes. | 

Q Was there much blood on him? A No, sir. 1 

Q After Mr. Hoffman made this statement yon | jnst 
referred to, did yon do anything? What did yo4 do 
after that, after he made that statement that he wanted 
the proprietor? A When I heard him shont that jway 
I went to the office to call the police. | 

Q Did yon call the police? A Yes, I did. | 

Q And what did yon see after that? What actually 
happened? I want all the details so the jnry can under¬ 
stand the whole thing? A When I was coming odt of 
the office, after I went there to caU the police, |Mr. 
Hoffman and I met. I 

Q Met where? A Eight near the office. | 

Q In this aUeyway between the booth and the bar? 

A No, sir. i 

73 Q .Mother place beyond the bar? A Yes. j 
Q And what occurred there? A He turned toi me 
and said, ^‘Where is the proprietor? Where is be?” 
And I told him he wasn’t there. | 

Q Did your husband have the keys, Mr. Hoffman’s 
keys? A I don’t know. | 

Q Well, what happened to the keys? Didn’t your 
husband take the keys with him when he started back 
to the kitchen the first time? i 

You don’t have any idea where the keys were? A No, 
I don’t. I 

Q Didn’t Mr. Hoffman want his keys? A Yes^ he 
wanted his keys. | 

Q And did yon have the keys when he came backj the 
second time? A No, I didn’t. | 

Q Did your husband have them? A I don’t know. 
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Q Yon don’t know what happened to them? A I am 
not sure, bnt I believe the police had them first; the first 
time he came in I believe the police had the keys. 

Q Yon mean yon tnmed the keys over to the police¬ 
man? A Mr. De Vito did. 

74 Q How did yon get them back, or yonr hnsband 
get them back to give them to Mr. Hughes, or do yon 

know? A I don’t know. 

Q Do yon know the name of this officer? A I know 
him by face, bnt I don’t remember the name. 

Q Now, Mr. Hoffman met yon back here coming from 
the office. 

Where is the office in relation to the door to the 
ktichen? Is that the same one? Does the same door go 
into the office that goes into the kitchen, or are there two 
doors? A The office is a different door. 

Q Now, as yon come back to the back of the bar, yon 
go right straight out to the kitchen, is that correct? 
A Yes. 

Q And that is directly facing the booths, and the bar 
is right straight back? A That is the kitcffien. 

Q And the office is over here to the right (indicat¬ 
ing) ? A Yes. 

Q And it was about here that yon met Mr. Hoffman? 
A Yes. 

Q What did he say or do at that time? A He was 
looking for my hnsband. He said he wanted the man 
who had the keys, and I told him he wasn’t here, 

75 and just then—^he said he was going in the back 
to get them, and I told him he wasn’t going badk 

there. 

Q Were yon out in this aisleway there between the 
booths and the bar? Had you come out in there at 
all? A No, sir. 

Q What was to prevent him from going in the 
kitdien? A I got over there. 

Q Then yon came out in the aisleway right where 
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yon go into the kitchen, is that correct! A No, I jdidn’t 
go out in the aisle; I was right at the end of the ^dor. 

Q Did yon obstmct Mr. Hoffman’s view, or the| place 
he wonld go into the kitchen! A Yes. | 

Q Yon did obstmct it, all right. Now, tell nsj what 
happened. A I told him he conldn’t go back there, and 
he said that he conld go back there, that no onelconld 
stop him from going back there, that any policeman 
conldn’t stop him, and jnst then, as he said he was 
going back there, that is when ho stmck me. i 

Q That is what I want to get. Where did he strike 
yon! A On the right side of the abdomen. 

Q Now, as he is facing toward the kitchen, yon 

76 are facing ont with yonr back toward the kitchen, 

is that correct! A Half way. ! 

Q Well, what is correct then! A Well, we I were 
facing each other. I 

Q That’s right, and he is facing the kitchen, I isn’t 
that right! A He was facing me. , 

Q Bnt with yonr back to the kitchen! A Well, jside¬ 
ways. I 

Q Well, can yon come down here and show ns j how 
he was standing, and how yon were standing! A jYes, 
sir, this is the office, and I am standing like this (indicat- 

ing). I 

Q Here is the kitchen in here! A That’s right! 

Q And tell ns what he did. He hit yon in the iide! 
A Yes, sir. I 

Q Whereabonts in the side! A Right here. 1 

Q On the lower right side! A Yes, sir. ! 

Q What did he hit yon with! A He shoved n^e in 
the side with his elbow. ! 

Q With his right elbow? A Yes. | 

77 Q Did he hit yon real light, or shove yoti, or 
what did he do! A It was a hard blow. 

Q Did he pnsh yon ont of the way! A WeU, it jwas 
so hard; he pnshed me ont of his way. | 


I 
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Q You can get ba(^ up here now. 

After he did that, did he go back into the kitchen! 
A I don’t know what happened after that. 

Q You haven’t any memory of anything that happened 
after that! A No, I don’t. 

Q There is no question in your mind about that at 
all, is there! A No, there isn’t. 

Q Do you remember talking with the police after 
that! A No, sir. 

Q Approximately what time was this! A About 7:30 
or 8 o’clock. 

Q And you don’t remember anything then until what 
time! A I don’t know. 

Q Until today, when did your memory come back 
again! A I think about a half hour; when I was talk¬ 
ing to my husband. 

78 Q That was about 8 o’clock! A Yes. 

Q Don’t you remember going out in front and 
talking to these three friends that came over with Mr. 
Hoffman! A No, sir. 

Q Had you ever talked to them at all! A No. 

Q And after the police came that you talked to the 
police! A No. 

Q Did you ever say anything to the police at all that 
you had been assaulted! A No, sir. 

Q Didn’t you go out in front and ask this Mr. Don 
Frankel to come back in and talk to you! A No, sir. 

Q At no time! A That’s right. 

Q And you say you passed out and became xmcon- 
scious immediately, is that right! A That’s right. 

Q Who took care of you! A I don’t know what 
happened. 

Q Don’t you know how you got up from the floor, or 
anything else! A No, sir. 

Q Have you no idea! A None at all. 

Q Were you present when the deposition was 
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taken of this Mrs. Jacobs, the waitress who was! there 
in yonr place? A No, I wasn’t ! 

Q Do yon know what she testified to? A Ko, I 
don’t I 

MB. OPFUTT: If Yonr Honor please, I think jin in- 
stmcting the witness I told her not to testify to hearsay, 
so I don’t know whether Mr. Doherty wants her to 
testify. ! 


TBDE OOTJBT: That conunent isn’t necessary. I 
MB. OPFUTT: All right; I want to know i| Mr. 
Doherty wants her to testify to hearsay. | 

THE OOTJBT: It isn’t necessary for yon to jmake 
that comment in the presence of the witness. I 


BY MB. DOHEBTY: 


Q Do yon remember hearing Mrs. Jacobs say| that 
there was nothing wrong with yon np to 10 o’clock in 
the evening? A No. I 

Q Mrs. Jacobs was there all that time, wasn’t! she? 
A I don’t know. | 

Q Was she there before Mr. Hoffman came? A | Yes. 
Q She was the only waitress working there that eve¬ 
ning? A That’s right. 

80 Q And yon don’t remember seeing her ^t all 
after that? A No, I don’t. j 

Q Did yon have any bmise on yonr body, or! any¬ 
thing, where Mr. Hoffman is snpposed to have stmck 
yon? A I don’t know. I 

Q How is that? A I don’t know. I 

Q Were yon able to see the next day, the foUiwing 
day, whether there was a bmise, when yon were ih the 
home? A No, sir. 

Q Were yon nnconscions dnring that entire perij>d of 
time? A No, sir. i 

Q Do yon remember talking to yonr doctor that njight? 
A Yes, I do. j 

Q Did yon tell him anything abont being stmck jlown 
in the abdomen, as yon say now? A Yes, sir. 
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Q Tell ns what yon told the doctor then. A I told 
hiTTi abont this man coming in the place and striking me. 
Q Did yon say he stmck yon? A That’s right 

Q When yonr deposition was taken before did 

81 yon say that Mr. Hoffman struck yon? A That’s 
right 

Q Didn’t yon say he pushed yon out of the way? A 
No, sir. 

Q Didn’t say anything like that at all? A I don’t 
remember. 

Q May I ask yon if at any time yon ever discussed 
with yonr attorneys abont testifying here in court? A 
Pardon? 

Q Have yon ever discussed with yonr attorneys abont 
this case, abont how yon were to testify in court? 

ME. OFFTJTT: What do yon mean by that? 

ME. DOHEETY: Just as the question says. 

ME. OFFTJTT: I want him to make it clear. 

BY ME. DOHEETY: 

Q Did yonr counsel say to yon in the event any ques¬ 
tion was put to yon that yon couldn’t get the answer to 
it, to say yon didn’t remember? Was that ever said to 
yon? 

ME. HUGHES: I object to that imputation, Yonr 
Honor. I have been a member of this Bar for twenty 
years, and I think it is well foxmded— 

THE COUET: I can’t stop the examination, sir. 

BY ME. DOHEETY: 

Q Was anything like that ever told yon? A No, sir. 
Q The deposition that was taken on Wednesday, 

82 January 25, 1950, before a notary, and yonr testi¬ 
mony was transcribed, .i'’’st the same as this gen¬ 
tleman is taking it here, do yon remember being there? 
A Yes. 

Q Did yon say this: 

‘^As I told him he could not go in there, he pushes me 
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I 

I 

i 
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—don’t know if ho pnshed me or how it was, but I fdl 
and leaned to the silverware counter.” I 

Did yon make that statement at that time? A | That’s 
right I 

Q Did he push yon or shove yon or strike yon, i as yon 
stood there? A Well, it was a hard blow. | 

Q ‘‘Qnestion. So yon do not know whether he [pnshed 
yon, or not? | 

^^Answer: Well, in the excitement there I jnsj; don’t 
know how it was, bnt I know he pnt his hands pn me, 
jnst shoved me, and he said when I told him hp conld 
not go in the kitchen—^he said no one conld stpp him 
from going in there.” | 

Did yon answer jnst like that when the qnestipn was 
pnt to yon? A Yes. j 

Q And another qnestion: | 

^‘What did yon mean when yon said yon jdo not 
83 know whether he pnshed yon, or not?” j 

And yonr answer was: 

‘‘He pnt his hands on me. I don’t know exactly if he 
pnshed me or jnst shoved me toward the silverware 
connter, in between the silverware connter and thei coffee 
connter.” i 

Did yon make snch an answer at that time? Ai Yes. 


192 


• • • • 

Samuel A. De Vito 


i 

i 


i 

216 Cross Examination i 

j 

BY MB. DOHEETY: j 

I 

• • • • 

219 Q Now, Mr. De Yito, how long had yon ^own 
yonr wife before yon were married? A 11 don’t 
remember; I knew her for a nnmber of years. j 

I 

! 

i 

I 
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Q About how many? A I don’t remember just how 
many, but a number of years. 

Q WeU— 

MB. OFFUTT: This is going beyond the direct exam¬ 
ination, Your Honor. I asked him nothing about that, 
and I object to it. 

THE COURT: Proceed. 

BY MB. DOHERTY: 

Q You were married m November, 1947? A That’s 
right 

Q How many years would you say prior to that 

220 time you had imown your wife? A I don’t have 
any recollection; I said a number of years before 

that time. 

Q Was it four, five, or six years? A Maybe four 
or five. 

Q Did she come to your place of business before that 
time? A She came down to see her unde who was in 
business with me for ten years. 

Q She came down there quite often, didn’t she? A 
Quite often. 

Q And did she know Mabel Lucille De Vito? A I 
don’t know. 

Q Well, she was employed and worked in your place, 
was she not? A She never was employed in my place. 

Q Mabel Lucille De Vito was never employed in your 
place? A Never employed in my place. 

Q Never worked around there at all? A No. 

Q Wasn’t a waitress there? A Nobody by that name. 
Q What name was she under? A I don’t know. 

221 Q Didn’t you have a Mabel Lucille Case work¬ 
ing there for a while? A No. 

Q Never at any time? A No. 

Q Did you have a woman there by the name of Mabel 
Lucille Ipok working there? A No. 

Q She never worked there? A No. 


UA 


ME. OPFUTT: -May we have the spelling of iCaset 

How is it spelled? i 

ME. DOHEETX: C^s-e. ! 

BY ME. DOHEETY: 

Q Did you ever hear of Mabel LudlLe Case? A| Yes, 
I have. ] 

Q "Who was she? 

ME. OFFXJTT: I object to that He made a i)|roffer 
that he was going to show certain things, and I object 
to it, it is going beyond the direct examination. | 

ME. DOHEETY: I will come to it I 

ME. OFFUTT: I object to it. He basnet done it yet 
THE COURT: He can’t do it until he gets in^ his 
own case, and if he doesn’t do it he would be iii con¬ 
tempt 

ME. DOHEETY: I don’t want to be in contempt 
222 THE COUET: You certainly would be ii you 
didn’t do it i 

BY ME. DOHEETY: I 

Q Did you have Mabel Lucille Case working in your 
restaurant? A I had two restaurants in Washiiigton, 
which one? ! 

Q All right, which one are you referring to? | 

ME. OFFXJTT: I don’t think he ought to refer!to it 
that way, as we are talking about 615 D Street, that is 
the only location we have referred to, and he is asking 
about it, and I think we should have an answer as to that. 
ME. DOHEETY: I am asking the questions. i 
BY ME. DOHERTY: | 

Q Did you operate this place in 1942, ’43 andi ’44? 

A I opened up there in July, 1944. July 3. i 

Q Where did you have your place of business before 
that? A 308 Sixth, Northwest. 

Q And did Mabel Lucille Case ever apply for a permit 
for your place to do business? 

MR. OPFIJTT: I object. | 


i 

I 

I 
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BY jTVTR- DOHEBTY i 

Q Either at this D Street or the Sixth Street address? 

ME. OFFUTT: I object to that. Ji there is such a 
person who doesn’t have anything to do with the 
business, he hasn’t laid any foundation and I object 
to it 

223 THE COUET: The Court overrules the objec¬ 
tion at this time. You know better than that 

ME. DOHEETY: May I have this marked as De¬ 
fendant’s Exhibit No. 5? 

(Document was thereupon marked Defendant’s Exhibit 
No. 5 for identification.) 

ME. OFFUTT: If Yonr Honor, may be approach the 
bench to take up something that I have? 

THE COUET: Yes, you can come this time. 

ME. OFFUTT: Thank you very much. Your Honor. 

(Thereupon counsel approached the Court’s bench, the 
witness retired from the witness stand and, out of the 
hearing of the jury, the foUowmg occurred:) 

ME. OFFUTT: If Your Honor please, this question, 
I don’t know what Mr. Doherty is intending to prove, 
but I submit unless the question is material, and the 
evidence which is contemplated to be adduced is material, 
and if he asks the question— 

THE COUET: If it is material. 

ME. OFFUTT: That is what I want to ask because 
he has no right now to ask a question to lay a foundation 
of impeachment. The question was, as I understand it— 

THE COUET: He wasn’t trying to lay any founda¬ 
tion to impeach. He was trying to get information and 
the witness is quibbling. 

224 ME. DOHEETY: Yes. 

ME. OFFUTT: No, that isn’t it at aU. 

ME. DOHEETY: And I want to bring it to a head. 

THE COUET: I don’t see the slightest objection to 
Mr. Doherty asking the question. 
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301. OFFUTT: My position is that it is not relfevant 
in the first place, and if the witness is asked questions 
which are not material he is bonnd, by the anthoiities, 
and this is purely a case of assault in August, |l948. 

THE COURT: Mr. Offutt, just one minute. Cross 
examination as to credibility is in the discretion 0^ the 
Court. The Court cannot abuse its discretion. The 
isn’t going to abuse its discretion if the Court kno'v^s it, 
but outside of this claim of $35,000 to which a pl^a of 
limitation has been filed, you have sued this majjt for 
$150,000. Now, the Court thinks the jury has a rigjht to 
know who these people are in order to test the valhe of 
their testimony, and up to this time the Court dc^esn’t 
think that there has been any abuse of the Courtdis¬ 
cretion. Now, if he can show that this man was ma^ed 
to another woman, and that he now is trying to ^vade 
answering the question in various ways, the Court t^nks 
that Mr. Doherty has the right to pursue the matter [until 
he can bring it to the point where he gets an answer, if 
it is possible, and that if he is able to get an answer 
that this jury is entitled to know whether this [man 
225 was married to another woman when he matried 
this woman. | 

Is that the question? | 

MR. DOHERTY: Yes, sir. i 

MR. OFFUTT: But he hasn’t asked the question. lYou 
won’t let me get an opportunity to proceed to teUi you 
something. 

THE COURT: What is it? What is your points? 
MR. OFFUTT: He asked the witness if his faew 
he wasn’t married and wasn’t divorced at the timej she 
married him, and if that wasn’t causing her to be u^set. 
THE COURT: What is that? I 

MR. OFFUTT: Just what I said. 

THE COURT: What has that to do with this witness? 
MR. OFFUTT: He asked the question on the stand, 
when she was on the stand, if she didn’t learn it irom 
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her husband^ and now he has the husband and he asked 
him if she wasn’t working down at the place, 615 D 
Street. 

THE COURT: What has that got to do with the 
examination of this witnesst 
MR OFUTT: That is the point— 

THE COURT: Mr. Offutt, the Court overrules the 
objection. 

MB. HUGHES: May I make one objection? We ob¬ 
ject on the ground that it is too remote. 

THE COURT: The Court overrules the objection. 

226 (Thereupon counsel returned to the trial table, 
the witness resumed the witness stand and, in the 

hearing of the jury, the following occurred:) 

BY MB. DOHEBTY: 

Q I hand you Defendant’s Exhibit 5 for identification, 
a photostatic copy, and ask you whether or not that is 
your signature on there. 

MB. HUGHES: May we see it, Your Honor? 

MR DOHEBTY: Wait until I identify it. 

THE WITNESS: May I have my glasses ? 

BY MB. DOHEBTY: 

Q Do you want to take mine? Will they help you? 
Is that your signature? That is the one question that 
was put to you. A It looks like mine, yes. 

Q Well, isn’t it yours? Isn’t it your signature? A 
I said yes. 

Q Now, in this Defendant’s Exhibit 5 for identifica¬ 
tion, which is an application for marriage license No. 
254596, Samuel A. De Vito— 

MB. OFFUTT: Now, just a minute, if Your Honor 
please, I object to reading from an exhibit which has 
been identified. The best evidence is the exhibit itself. 
THE COURT: This is cross examination, sir. If he 
reads it wrong you can correct it and put him in 

227 an awful hole I should think. Proceed. 

MR. OFFUTT: That isn’t the objection I make. 
THE COURT: I know, Mr. Offutt. Go ahead. 
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BY MR. DOHERTY: | 

Q “I,. Samuel A. De Vito, applicant for a marriage 
license to the i)erson named herein, do solemnly i swear 
and affirm that the answers to the following interroga¬ 
tories are true to the best of my knowledge and |)elieve 
so help me God.” | 

Then the names “male’’ and “female” and nnde^ male 
name it has Samuel A. De Vito, and under female,!Mabel 
Lucille Case. I 

Is that in your writing? A No, sir. j 

Q How? A No. j 

Q Your signature is to that, is it not? A I ^lieve 
it is. I 

Q Do you know who Mabel Lucille Case is, oir was? 
A Yes, I do. j 

Q You have heard of that name? A I do kno^ who 
she is. j 

Q And gave your age there as 41, and she is 25, and 
your residence New York City. Pardon me; former mar¬ 
riages “none,” and under the female, “none.” Youjr resi¬ 
dence New York City and here Baltimore, Mary- 
228 land, and signed by you and subscribed and jswom 
to before me this 17th day of May, 1943.” 

I will ask you whether or not that Mabel Lucille Case 
didn’t work in one of your establishments, I don’t' know 
which one, but with you for quite some period of | time? 
A In one, yes. 

MB. OFITJTT: I object. 

THE COURT: Overruled. I 

BY MR. DOHERTY: I 

Q Which one was it? A 308 Sixth Street, North¬ 
west. 

Q Then you do know who she was? A Certainly I 
do. I 

Q Did she operate the place? 

MR. OPFUTT: Wait a minute, the witness didn’t say 
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lie didn’t know who she was. The way he asked the qnes- 
tion— 

THE COUBT: Now, Mr. Offatt, the jury knows per¬ 
fectly well what he said. Proceed. 

BY MB. DOHEBTY: 

Q And did you subsequently marry this Mabel Ludlle 
Case? A Yes. 

MB. OFFUTT: I object 
BY MB. DOHEBTY: 

Q And you married her in Maryland, did you 

229 not? Is that right? 

MB. OFFUTT: Do I have to object each time, 
or does my objection run to the whole line of questions? 

THE COUBT: The objection is overruled, and to note 
your objection to that you will have to object to the spe¬ 
cific question eisked. 

BY MB. DOHEBTY: 

Q And you were married in Maryland, were you not? 
A Not under that license. 

Q I understand, but you were married in iMaryland, 
weren’t you? A Yes, I was. 

MB. DOHEBTY: May I have this marked Defend¬ 
ant’s Exhibit 6, and this 7, and this 8? 

(Documents were thereupon marked Defendant’s Ex¬ 
hibits 6, 7 and 8 for identification.) 

BY MB. DOHEBTY: 

Q How long had you known this Mabel LucHle Case 
prior to the 17th of May, 1943, when she—^when you filed 
this petition or application for marriage license? 

MB. OFFUTT: I object. 

THE COUBT: Overruled. 

BY MB. DOHEBTY: 

Q Just aproximately? A I don’t remember. 

230 Q Was it a year or two years before that? A 
I will have to guess. 

Q Well, give us the best guess you have. A I don’t 
remember. From 1943? 
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Q That shows the date of this application. Yon re¬ 
member when you made it. A 1943; I don’t reinember 
my name on that i 

Q You don’t recall going down theret A t don’t 
recall it. 1 

I 

Q Do you normally have a fairly good memory of 
things? A Well, I don’t know about that I ha^e some 
memory. | 

Q But you can’t give us any idea at all whether it 
was a week, a month, a year, or two years you knew her 
before that? A I think it was aroxmd the last part of 
’42 or early part of ’43 that she came to work fo:^ us. I 
don’t know. j 

Q And I hand you Defendant’s Exhibit 6 for identifi¬ 
cation, a photostat and ask you whether or not that is 
your signature on that. A Do you want to teil me— 
Q Do you have to have your glasses? A N^. 

MB. OFFUTT: May I inquire if that is an original 
or another photostat like the other? | 

MB. DOHEBTY: It is a photostatic cop^ xmder 
231 the seal of the Court. ! 

MB. OFFUTT: I am not raising the question, 
I just wanted to know what it was he is talking| about, 
whether it was an original. i 

MB. DOHEBTY: Do you want see the oiiginal? 
You might as well see it while you are about it. Uo you 
want to see this one, too? ! 

BY MR. DOHERTY: ! 

Q Now, at that time you applied for a marriage li¬ 
cense out in Maryland on the 2nd of February, 19|4» and 
this statement which you signed says, the ! under¬ 
signed, do hereby make application for marriage jlicense 
as required by Chapter 91 of the Acts of 1937, to i^he fol¬ 
lowing named party. Samuel Anthony De Vito,” [that is 
you? A Yes. 

MB. OFFUTT: May I object to the reading of the 
exhibit, the best evidence being the exhibit? 1 

THE COUBT: Overruled. I 
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BY MR DOHEBTY: 

Q Tlie name appearing— 

MB. OFFUTT: It has not been offered in evidence. 
BY MB. DOHEBTY: 

Q Besidence of groom, 308 Sixth Street, age 42, white, 
nativity. New York City, and Washington, D. C.; occnpa- 
tion, restaurant owner, who is single. 

232 Besidence of bride, ‘‘425 Fonrth Street, North¬ 
west, age 25, white, nativity. North Carolina; 

street address 425 Fourth, Northwest, occupation waitress, 
who is single.” 

Now, were those answers not given by you and Mabel 
Lucille Case when you applied for that license! A They 
must have. 

Q And she was a waitress at that time? A I don’t 
recall whether she had quit there or if she was still work¬ 
ing there. 

Q Had she worked a while as a waitress for you? 
A She had worked there for a while. 

Q Keep your voice up. A Around three weeks or so. 
Q And this application was filed on the 3rd of Janu¬ 
ary, 1944? 

MB. OFFuTT: I object to that, if the Court please. 
That certainly is not in his handwriting. 

MB. DOHEBTY: All right 

MB. OFFUTT: I object to the reading by the attor¬ 
ney for the defendant of the date it was filed because 
there is nothing in there that this witness can testify of 
his own knowledge to except his signature. It hasn’t 
been offered in evidence, and I object. 

THE COUBT: Overruled. 

BY MR DOHEBTY: 

233 Q Now, I show you Defendant’s Exhibit 7 for 
identification, marriage license in the State of Mary¬ 
land; this is the question: Were you married on the 2nd 
day of February, 1944, in Elkton, Maryland? A I be¬ 
lieve so, yes. 


V 
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Q You believe sot Well, weren^t you theret |A I 
believe so. i 

Q You were out there, weren^t yout A Cerljainly. 
Q And you married Mabel Ludlle Case, did yoxt nott 
A That’s right. | 

Q I hand you Defendant’s Exhibit 8 for identih<|^tion 
and ask you whether or not this is not your signature, 
Saverio Anthony De Vitot Is that your signatory t A 
Yes. j 

Q I ask you in this application for marriage license 
you stated that I— i 

ME. OFFUTT: Just a minute. I object to reading 
this application for marriage license, it has not been of¬ 
fered in evidence, and I object. j 

BY ME. DOHEETY: j 

Q Did you say that ‘*1, Saverio Anthony De Vitjo, ap¬ 
plicant for issuance of a marriage license to the person 
named herein do solemnly swear and affirm that t]|e an¬ 
swers to the following interrogatories are titue to 
234 the best of my knowledge and belief, so help me 
God,” and under the heading they have male and 
female, and the name “Saveno Anthony De Vito,” fe¬ 
male “Eosario Maria Neosi,” and under that ages; i‘34,^* 
was that your age at that time? A No, my age was 
more than that at that time. | 

Q Why did you give 34 at that time? | 

ME. OFFUTT: I object to that. He didn’t say he 
gave 34. I object to that statement. He never staljed he 
gave that age. | 

THE COUET: He is able to tell it himself. Youl don’t 

I 

have to do it | 

ME. OFFUTT: I understand. | 

THE COUET: He can answer for himself. You|don’t 
have to answer for him. | 

ME. OFFUTT: I object to Mr. Doherty making such 
a statement. He didn’t make such a statement 


1 
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BY MB. DOHERTY: 

Q Did you sign this application? A Yes. 

Q And when you signed it you had this age on here 
34? A My age wasn’t 34. 

Q I asked you if you stated that to the i)erson that 
was given to? A I was only 32 at that time. 

Q I asked you if at that time you stated you 

235 were 34? A Is that my handwriting? Let me see. 

Q Is that your handwriting? A Yes, sir, this 

is, yes. 

Q Did you look at this before you signed it? A 1 
must have. 

Q And it says there it is 34? Is that right? 

MB. OFFUTT: Wait a minute. Is he abandoning the 
first question? He asked him if it was in his handwrit¬ 
ing, and he obviously— 

MB. DOHERTY: Obviously. 

MB. OFFUTT: I take it—^I object to the question, if 
the Court please. 

THE COURT: Overruled. 

BY MR- DOHERTY: 

Q And you gave your wife’s age as 21 years? At 
that time was she 21 years of age? A She must have 
been. 

Q Well, do you know? A I don’t know her age, only 
what she told me. She must be 21. 

Q Had you told her you were only 34 at that time? 
A I didn’t tell her what age I was. 

Q Now, it says, “former marriages,” and under 
“male: none.” A That’s right 

236 Q There wasn’t any former marriage at that 
time? A That is what I said in the application. 

Q That was on the 8th of October, 1947? A Yes. 
Q Notwithstanding you had to a marriage ceremony 
out in Elkton, Maryland, on the 2nd of February, 1944, 
had you not? A Yes. 
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Q Will you keep your voice up? A Yes. 

Q Now, had you ever been divorced from Mabel Lu¬ 
cille Case De Vito? A Yes. ! 

Q Where were you divorced? A Maryland. i 
Q When? A I don^t remember. There is a record. 
Q When was it? A In ^48 I got the final d^ee, 
some time in October. | 

Q Whereabouts did you get that divorce? A Mary¬ 
land. I 

Q Whereabouts? A Bockville. i 

Q Rockville, Maryland? A That^s rightj 

237 Q And were you living in Maryland ati that 

time? A Yes. i 

Q Whereabouts? A 303 Greenwich Lane, $ilver 
Spring. I 

Q How long did you live there? A I lived thejre al¬ 
most two years, pretty close to two years. I 

Q Had you ever filed any complaint here in th^ Dis¬ 
trict of Columbia concerning this marriage? A .A^nnul- 
ment. 

MR. OFPUTT: If the Court please, I object td this 
line of questioning on the ground as previously statbd at 
the bench, irrelevant, incompetent, and immaterialJ and 
not the proper may to do it. | 

THE COURT: The Court thinks it is material. I Just 
come to the bench and let’s get it straightened out| once 
and for all. | 

(Thereupon counsel approached the Court’s bencfi, the 
witness retired from the stand and, out of the heariijig of 
the jury, the following occurred:) I 

THE COURT: You have sued for consortium, ahd if 
this man was married before and hasn’t got a divorce he 
can’t get a judgment for loss of consortium, and you say 
it isn’t material. | 

MR. OFFUTT: Validitv of divorce isn’t based 

238 in the—^he has a divorce. i 

MR. HUGHES: We have positive proof df it. 


I 
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THE COUET: Just a miiinte, if you have a divorce 
you have the defendant in a bad hole, but certainly if 
you haven’t you haven’t a case of consortium. 

MR. HUGHES: We have, Your Honor. 

THE COURT: If you show that the defendant is in 
the wrong in this thing you have placed yourselves in a 
very favorable position, it seems to me. 

MR. DOHERTY: Very well, Your Honor. 

(Thereupon counsel returned to the trial table, the wit¬ 
ness resumed the witness stand and, in the hearing of the 
jury, the following occurred:) 

(Thereupon a short recess was had.) 

BY MR DOHERTY: 

Q What was that address you lived at in Maryland? 

THE COURT: Rockville, he stated. 

MR. DOHERTY: I know, but the address. 

THE WITNESS: 303 Greenwich Lane, Silver Spring, 
if I haven’t forgotten; Greenwich Lane, I know. 

BY MR. DOHERTY: 

Q How long did you live out there? A Pretty dose 
to two years. 

Q What was the date of this divorce you got in 
239 Rockville? A I don’t remember. 

Q Don’t you have any idea at all? A No, I 

don’t. 

Q Don’t you know when you went out to live in Silver 
Spring? A I have no recollection. I would have to call 
the landlord, maybe. 

Q Who did you live with out there? A I lived with 
Mr. Clarence Zann and his wife. 

Q How do you si)ell it? A Z-a-n-n, I believe. 

Q Who is Bonnie De Vito? A Bonnie De Vito? 

Q Yes. Did you ever hear of a Bonnie De Vito? A 
No, sir. 

MR. OFFUTT: How do you spell it? 

MR. DOHERTY: B-o-n-n-i-e. 


I 
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I 

I 

I 
I 

BY MB. DOHERTY: | 

Q When did yon live at 458 K Street, Northwest? A 
I don^t remember, it was away back in ’43,1 tbinkj or ’44. 

Q When did yon live at 1306 Sixth Street? A | What 
number? I 

Q 1306 Sixth Street, Northwest. A 1306 | Sixth, 
Northwest? I 

240 Q Yes. A I never lived there. 

Q Never lived there at all? A Neveif lived 
there. | 

Q Did yon live at 413 Sixth, Northwest? A 413? 
Q Yes. A No, sir. ; 

Q 511 Sixth Street, Northwest? A No, si^—511? 
Yes, I have at 511. | 

Q When did yon live there? A I don’t ren^ember. 
Q On this application, Defendant’s Exhibit 6 foir iden¬ 
tification, on Febmary 2, 1944, yon gave yonr add|-ess as 
306 Sixth Street, Northwest, at that time, is thatj right? 
A Yes. I 

Q How long did yon continue to live there ?i A I 
don’t remember. | 

Q Any idea at all? A No, I haven’t. j 

Q What lawyer did yon have out in Maryland to get 
this divorce for yon? A Bell. I don’t remember the 
first name. I 

Q And where was that? A He lived ilso in 

241 Silver Spring. He practices law out there in| Silver 

Spring. 1 

Q Now, on May 9, 1950, when yonr deposition was 
taken, on page 11, was this question asked: | 

“Now, on this application”—referring to the ohe. De¬ 
fendant’s Exhibit 8 for identification, that was t}ie one 
between yon and the present Mrs. De Vito, yoit were 
asked this question: | 

‘‘Now, on this application there was a question! asked 
about former marriages so far as yon were con<^med, 
and yonr answer to that was none; is that correct?” 


i 

I 
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A Tliat’s right 

Q Wait a minute. Your answer was: 

believe it is for the reason that this marriage—did 
not consider I was married because we were annulled 
and I would have had all the rights in the world to put 
this woman in trouble, in jail, which the record will show 
that she was served with the papers and I did not want 
to do no such thing. I do not know. 

“Question: Let me ask you, was the marriage an¬ 
nulled? 

“Answer: No, it was not because I did not want to go 
through. I did not want to send her to jail for bigamy. 
That is probably what would have hapi)ened. 

“Question: Now, just a minute. Did you have 
242 your prior marriage annulled? 

“Answer: No. 

* * Question: You did not ? 

“Answer: No.^’ 

Now, this was in May of 1950, and you were referring 
to a suit that you had filed in the District Court here, is 
that right? A Yes, for annulment. 

Q And you didn’t say anything to anybody at that 
time that you had obtained a divorce out in Maryland, 
did you? A I don’t remember whether I did or not. 

Q In addition to this answer that you didn’t go through 
with the case that you filed because you meant her no 
trouble, in this statement here you didn’t answer in any 
manner that you had ever been divorced, is that correct? 
A I don’t believe I have. 

Q And didn’t you, when you were up under further 
examination, didn’t your counsel advise you— 

MK. OFFUTT: Now wait a minute; just a minute. 
There was no question asked him if he was divorced. The 
question was was the marriage annulled. 

THE COURT: It isn’t necessary for you to intervene 
at this point. 
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MR. OPFUTT: I object to that because it isi’t the 
question. ! 

243 BY MR. DOHERTY: i 

Q Now, when you were being pressed didn’t you 
say you didn’t want to answer because it might incrimi¬ 
nate you? i 

iMR. OFFUTT: What page? ! 

MR. DOHERTY: Page 13. | 

BY MB. DOHERTY: i 

Q Did your counsel make that statement forj you? 
MR. OFFUTT: Just a minute. I object to tha); kind 
of question, the United States Supreme Court has passed 
on that very question in just the last three days.! 

THE COURT: Mr. Olfutt, I will tell you yoii are 
going to get yourself in trouble if you don’t stop this. 
MB. OFFUTT: I object. i 

THE COURT: The objection is overruled. I 

MB. OPFUTT: Your Honor told me to object '^d I 
object. I 

THE COURT: But don’t make a speech. i 

MR. OFFUTT: I am sorry. I object. | 

BY MR. DOHERTY: I 

Q If you were divorced out in Maryland in ’46, ajs you 
say, when this question was put on the application in 
1947, reference to former marriages, and you have **ijione” 
here, why didn’t you say ‘^divorced”? A I didn’jl: say 
divorced, for one of the reasons that one of the ppests 
told me—^may I explain? , 

MR. HUGHES: He has asked for it. 

244 THE WITNESS: This woman I took foj- my 
wife on February 2, 3943, or ’44, I don’t remember, 

she was already a married woman, and three weeks jafter 
her husband came up here from North Carolina, anq she 
had already lived with him, and the lady’s husban^ he 
says, ‘‘You know you are married to my wife,” ^nd I 
went up to Mr. Grantham and I told him about itj and 
he advised me, and I explained all this to the Priestj and 
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he said, “As long as this woman is married your mar¬ 
riage isn’t recognized anywhere,” and that is the reason 
I pnt on there no former marriage or divorce. 

BY MR. DOHERTY: 

Q Did your wife know about that? A I never told 
nothing to my wife. 

Q Didn’t say anything to her? A No, I never told 
anybody. 

Q Did this Mabel LudUe Case De Vito file a suit 
against you for maintenance and support? A That’s 
right, she has. 

Q And she got an order for maintenance, did she not? 
A I don’t remember that 

Q Wasn’t there an order for commitment in that case 
to jail for failing to do what you were supposed to do? 
A To jail? 

Q Yes. A Not that I know of. 

245 Q Would you deny that there wasn’t one? A 
I was to pay her counsel fee, I don’t know how it 
come up; I went down, the marshal took me down to the 
cell block and I stayed there about 20 minutes, and her 
lawyer came in to get his money, his fee; I didn’t have 
it to pay him and so I borrowed it to pay him out. I 
wouldn’t call that an arrest or confinement to jail. 

Q Do you know what has happened to that file? A 
What file is that? 

Q The court papers in that particular case? A No, I 
have never seen them. 

Q You have never seen them at all? A I have never 
seen them. 

Q No reference was ever made to them as far as you 
know? A I don’t know. ; 

Q You didn’t know that they are missing? A I don’t 
know what he is talking about, all these files. 

Q Now, where you file a complaint and answer, and 
all the court papers, like the papers that are here. 
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THE DEPUTY CLERK OF COURT: Do yoii want 
the jacket in this case? | 

BY MR. DOHERTY: ! 

Q Did yon go into court at all on thatj case? 
246 A I believe we have, yes. | 

Q Well, yon know whether yon did, or not, don’t 
yon? A I don’t know what case it is. 

Q I am talking about this maintenance case that there 
was an order for commitment on. A It was disihissed, 
yes. I 

Q That case was dismissed? A Yes. i 

Q Did yon see the file at that time? A I don’t know 
anything about files. ! 

Q Yon never saw anything like that? A I don’i know 
anything about files. ! 

Q At no time have yon ever seen that particular file? 
A Mr. McKenzie was my lawyer at that time. ! 

MR. OFFUTT: Mr. Who? I 

THE WITNESS: McKenzie. i 


BY MR. DOHERTY: I 

Q Let me ask yon this: Back in 1928 where weie yon 
working? A 1928? I don’t recall. It is away! back. 

Q Don’t yon have any idea at all? Did yon eveh hear 
of Lyon Mountain? A Oh, yes. | 

Q Yon worked there some time in 1928, didn’t| yon? 
A Yes, sir. | 

247 Q T\Iio was May De Vito? | 

MR. OFFUTT: *1928? | 

MR. DOHERTY: Yes. 

MR. OFFUTT: I object to that on the gronn^ it is 


too remote. | 

MR. DOHERTY: What is too remote, if he isj mar¬ 
ried? Some of these marriages last 50 or 60 yearsl 
MR. OFFUTT: Oh, is that what he is going to fehow? 
I object anyway. I 
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BY ME. DOHEETY: 

Q Wlio is May De Vito? A I don’t know anybody 
by the name of May De Vito. I went with a girl quite a 
long time. 

Q Where did you work in Lyon Mountain? A I 
worked in a hotel. 

Q And didn^t this May De Vito, or the girl you went 
with, was that her name. May De Vito? A May De 
Vito, yes. 

Q Wasn’t she your wife? A She worked there with 
me. 

Q Didn^t you live with her? A I may, yes. 

Q What is that? A I may. 

Q Did you live 'vith her? You know whether 
248 you lived with her, or not. 

ME. OFFUTT: If Your Honor please, I object 
to that. I think I have a right to advise the client some¬ 
thing in connection with that; he asked him if he was 
married and he said no. 

TBDE COUET: The Court overrules the objection. 

BY ME. DOHEETY: 

Q You worked up there and she worked at the same 
place, did she not, for a number of years, and you lived 
there together as man and wife, didn’t you? Is that 
right? A Yes. 

Q Where were you married? A I wasn’t married. 

Q But you held her out as your wife, didn’t you? A 
I don’t know whether I held her out; we just went 
together. 

Q And wasn’t she on the payroll as your wife at the 
same place? A She was getting paid, yes. 

Q And you lived with her during those years you 
lived at Lyon Mountain? A Yes. 

Q And you were never divorced from her, were you? 

ME. OFFTJTT: Just a minute, I object to that ques¬ 
tion. 
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THE WITNESS: I never was married. | 

249 THE COXJBT: The Court overrules the jobjee- 
tion; I don’t want any argument. I simply| over¬ 
rule it and you have an exception. 

ME. OFFUTT: Yes, sir. ! 

BY MB. DOHEETY: j 

Q When did you come to Washington? ! 

ME. OFFXJTT: May we approach the bench to! mate 
a motion out of the presence of the jury? I 

THE COIJET: I have overruled it and you haVe an 
exception. I 

ME. OFFUTT: But I ask permission to come to the 
bench and make a motion out of the presence of the jury* 
THE COUET: No, sir. i 

ME. OFFUTT: AH right, sir. j 

BY ME. DOHEETY: ! 

Q When did you come to Washington? A 11 don’t 
remember exactly what year. | 

Q Don’t you have any idea at all? A About 1936 
or ’37. I 

Q And as late as July of 1939 didn’t you consider 
that you were married to this May De Vito? | 

ME. OFFUTT: I object to that. i 

THE WITNESS: I never was. 

THE COUET: Overruled. i 

BY ME. DOHEETY: I 

250 Q How is that? A I was never married to 

May De Vito. I 

Q Didn’t you understand and believe yourself th^t you 
were married to her? A No, sir. j 

Q Did you ever hear of common law marriage jap in 
New York? A Not that I know of. | 

Q Didn’t you, in answer to a certain question jiut to 
you by a police oflScer when you were picked up on Jioly 7, 
1937, at number 1 precinct tell the police oflScer th^t you 
were married? A I don’t believe I did. j 


i 

1 
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MB. OFFUTT: Just a minute, I object 
THE COUBT: Overruled. 

BY MB. DOHEBTY: rr . 

Q Would you say you didn’t tell the officer that? A 
I wasn’t married. 

Q Did you tell the officer you were married? A I 
don’t think I did. Why should I? 

Q Do you remember going to number 1 precinct on 
that occasion? A Yes, sir. 

Q And you remember the police officer asking 

251 you certain questions? A Yes. 

Q And you saw him writing down answers to 
them? A I don’t remember that. 

Q You don’t remember whether the officer asked you 
whether you were married? A No, I don’t. If he did 
I certainly answered ‘*No,” because I wasn’t married. 

Q Where is May De Vito now? A I don’t know. 
Maybe she is in Lyon Mountain. 

Q Have you heard from her since? A No, sir. 

Q Where did you last livje in Lyon Mountain? A I 
don’t recall, it was in ’36 or ’37, just before I came to 
Washington. 

Q What was your address there? A At the Hotel 
Chateagay, where we worked. 

Q And weren’t you registered there as man and wife? 
MB. OFFUTT: I object. 

THE COTJBT: Overruled. 

THE WITNESS: No, sir, no registration. 

BY MB. DOHEBTY: 

Q And you lived there in the same room as man and 
wife? 

MB. OFFUTT: I object 

THE WITNESS: She had a different room. 

BY MB. DOHEBTY: 

252 Q What is that? A She had another room. 
Q But you held yourself out as man and wife? 

MB. OFFUTT: I object to that last. 
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BY MR. DOHERTY: I 

Q Isn’t that right! A No, if we was man and wife 
she had to say so. I never claimed her as man and wife 
becanse I wasn’t married to her. j 

Q Now, directing yonr attention to this night | of Au¬ 
gust 10, 1948, you say it was about 6:30 or so, that they 
brought in these keys? A Aroxmd that time, yes. 

Q Were you there? Were there any other keys 
brought in besides Mr. Hoffman’s, to your kno-vHedge? 
A No, sir. I 

Q And the only other person working there besides 
your wife was Eleanor Jacobs, is that right? A Yes. 

Q And you don’t know where she is now? A| no, I 
don’t I 

Q When did you last see her? A I haven’t s^n her 
for a long time. | 

Q You were asked to bring in certain record^ sub¬ 
poenaed to bring in certain records. | 

253 Do you have those records with you? A |I gave 
them to my attorney yesterday. j 

MR. OFFUTT: I might say, Your Honor, he handed 
me a paper and I stuck it in my pocket and didnj’t look 
at it. I didn’t know what it was then. I 

MR. DOHERTY: He gave the records to you^ 

MR. OFFUTT: No, he gave me this at lunchl and I 
stuck it in my pocket. I didn’t know what it wasJ 
BY MR. DOHERTY: | 

Q Did you bring in the records? A No. I 

Q Do you have any records? A I don’t kno'^^ what 
you want. I 

Q Just what was stated in the subpoena, to brirjg with 
you all your social security records, and all of yoiir Dis¬ 
trict of Oolumbia unemployment records from yout* busi¬ 
ness, the Commodore Restaurant, at 615 D Street, jNorth- 
west, and formerly at 303 Sixth Street, Northwest, from 
the beginning of business up to and including the xjresent 
time. A I have to get in touch with the bookkeej^r for 
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those books go away back and I don’t know whether he 
has any record of that or not 

Q Don’t yon keep them? A 1937, ’38, ’39, certainly 
we keep them. 

Q Do yon have anything for the last eight or ten 
254 years covering employes? A The bookkeeper 
mnst have it 

Q Did yon call him? A No, becanse I gave it to Mr. 
Offntt, that subpoena over there. 

Q And he put it in his pocket 

Well, can you get those things and have them here 
tomorrow morning? A Oh, yes, I can do that I will 
try my best 

Q And you saw Mr. Hoffman coming in that night 
when he first came in the door, did you? A The first 
time? 

Q Yes. A Yes. 

Q And wasn’t he quiet when he went over there to 
the bar and asked for the keys? A He came in very 
quiet, yes. 

Q And you say you went back into the kitchen, is that 
right? A Yes, sir. 

Q And four or five minutes later you heard some loud 
talking? A That’s right. 

• • • • 

264 Cross ExaminaHon. (Resumed) 

BY MB. DOHEBTY: 

Q Mr. De Vito, on yesterday I asked you whether you 
knew a Bonnie Bass, and your answer was no. A I 
don’t remember that. 

Q Don’t you remember that? Do you know a Bonnie 
Bass? A I know a Bonnie. I don’t remember her last 
name. I know a girl by the name of Bonnie. 

MB. OFFTJTT: Excuse me, one of the witnesses is in 
the room. 
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MR. DOHERTY: He just has records. 

MR. OFFUTT: Oh, I just thought you want^ him 
out 

jMR. DOHERTY: Perhaps he had better go out 
BY MR. DOHERTY: 

Q Wasn’t it Bonnie Bass who had you arrested on the 
30th day of July, 1939? A Yes, sir. 

Q You knew her then, didn’t you? A Yes. | 

MR. OFFUTT: Just a minute. Your Honor, I 

265 submit it is improper and incompetent He dis¬ 
tinctly said he denied he knew Bonnie Bais. He 

never used the word Bonnie Bass. He asked hii|i if he 
knew somebody by the name of Bonnie. ! 

BY MR. DOHERTY: ! 

Q Did you know a girl by the name of Boijnie De 
Vito? A No. I 

Q Didn’t she work for you back in 1937 to 141? A 
That’s right | 

Q Then you knew her? A I know her by jBonnie 
Wolfang. I 

Q Didn’t you know her as De Vito, too? A |No. 

Q Didn’t you live with her as man and wife? JAl No. 
MR. OFFUTT: Just a minute, are you going |)ack to 
what is, Lyon Mountain? i 

MR. DOHERTY: No, this is a different persoh. We 
have a lot of them. ! 

MR. OFFUTT: I object to that remark, ‘‘We lhave a 
lot of them.” I submit Mr. Doherty is improperly ex¬ 
pressing his examination with remarks. j 

THE COURT: If there is anything wrong w^th it I 
don’t know it. I don’t know what he said. 

MR. OFFUTT: He said, “We have a lot of I them,” 
and I am objecting to that remark and ask thait it be 
stricken out. j 

266 THE COURT: I don’t know, of cours4 if he 
has a lot of them he ought to show them ^d not 

talk about it. i 
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ME. DOHERTY: Of course, he is still interruptmg me 
all the time. 

ME. OFPTJTT: All right. 

MR. DOH E RTY: These are records, if Your Honor 
please, and I don’t think we should have them marked. 
Maybe we can get along with them by referring to them. 

JMR. OPFUTT: May I see what he is looking at. Your 
Honor! 

THE COURT: Yes. 

MR. DOHERTY: That is one, you know what this is. 

• • • • 

276 Samuel De Vito 

resumed the witness stand and being previously duly 
sworn, testified further as follows: 

Cross Examination (Resumed) 

BY MR. DOHERTY: 

Q I show you this paper as an application for renewal 
of a license to sell beverages in the District of Columbia, 
filed the 27th of January, 1941, and signed and sworn to. 

Is that your signature, Samuel Antiiony De Vito? A 
Yes. 

MR. OFFXJTT: What was the date of it? 

MR. DOHERTY: It was filed on the 27th of January, 
1941. 

MR. OFFXJTT: I object to it, if the Court please, as 
being too remote, incompetent, irrelevant and immaterial, 
and not material to the issue in this case. 

THE COURT: I am assuming it is leading up 

277 to something that is material. 

MR. OPFUTT: May we approach the bench and 
proffer it? 

MR. DOHERTY: You know what it is. 

MR. OPFUTT: I am objecting to it, and rather than 
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to get into an argument with counsel I ask Your [Honor 
to let us approach the bench to find out what he is Itrying 
to prove about it, away back in 1941. | 

THE COURT: If he is doing it improperly, it will 
not only be stricken from the record but he will be | repri¬ 
manded for doing it. | 

BY MB. DOHERTY: | 

Q Is that your signature? A Yes. ! 

Q It was signed and sworn to on the 17th of January, 
1940, is that right? A Yes, sir. | 

Q And appended to that is a list of employees^ I as¬ 
sume, at your place of business at 308 Sixth Street, ^Torth- 
west, is that right? 

Keep your voice up so that the jury can heai^ your 
answer. Is that right? A 308, yes. | 

Q It shows the employees which was filed with this 
» application, Samuel A. De Vito. ! 

MB. OPFUTT: Just a minute, I object i6 that 
278 There is nothing that is attached to this, adaohed 
to the application. ! 

MR. DOHERTY: He just said yes, it was. I 
MB. OFPXJTT: I didn’t hear him say yes, ili was, 
Your Honor. I don’t think I should have to be constantly 
arguing with Mr. Doherty. I am objecting to Your IpEonor 
and Mr. Doherty continues to talk. j 

THE COURT: The Court overrules the objection. 
MR. OFFUTT: I ask Your Honor to control the I hear¬ 
ing to that extent. i 

THE COURT: The Court thinks that there is nb diffi- 

I 

culty. I 

BY MR. DOHERTY: 

Q You gave your address as 413 Sixth Street, l^orth- 
west, is that right? A I don’t remember. | 

Q Well, look at it. Is that 413 Sixth Street, North¬ 
west, your address? A That is typed, I 

Q I know, but wasn’t that where you lived at| that 


I 

i 

I 
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timef A Do you mean subsequent, where this came 
from? Was it sent by me to the ABC Boardt 

Q I asked you if that was a list of your employees! 

ME. OFFUTT: That isn^t what he asked at alL 
THE WITNESS: All right 

279 ME. OFFUTT: I object to the question that M[r. 
Doherty has now stated. He said that he said 

something which the record will show he didn’t say, and 
it makes dif^erent sense. 

THE COUET: He has a perfect right to ask it if it 
has any bearing on this case. 

ME. OFFUTT: May I state the ground of my objec¬ 
tion! I don’t think Your Honor understood me, and if 
Your Honor understood me, all right 

THE COUET: Mr. Offutt, it is perfectly proper for 
him to ask the question he is now asking providing he is 
leading up to something that is material. If nol^ what 
has been done will be stricken from the record and he 
will be reprimanded, and he will also be punished, but I 
am not going to presume that an ofi&cer of this Court is 
just idly taking up the Court’s time. Now proceed. 

BY ME. DOHEETY: 

Q This is the list of employees there for the Commo¬ 
dore Eestaurant, 308 Sixth Street, Northwest, and your 
name, Samuel A. De Vito, who lives at 413 Sixth Street, 
Northwest; that was your own address at that time, was 
it not! A I don’t remember what the address was. 

Q But it was your name, wasn’t it! A Yes, sir, it is 
my name. 

Q Now, it comes down here to Mrs. Bonnie De 

280 Vito, white, cashier, address 413 Sixth Street, 
Northwest. 

ME. OFFUTT: I object to referring to ‘‘it comes 
down here.” We don’t know what it refers to and I 
object to it, because nobody has identified where it was 
filed, and I subnodt that the proper way is to first identify 
this paper and show where it was filed, and not only 
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that it was filed, but to see if there is something on| there 
that is not in evidence. ! 

THE COUBT: Proceed, Mr. Doherty. | 

BY ;ME. DOHERTY: ! 

Q Was Mrs. Bonnie B. De Vito working for you at 
that time? A May I ask, please, did I write this? IMd 
I send this in? i 

Q I don^t know whether you did. A What have you 
got there? I don’t know, I don’t know Bonnie Del Vito. 

THE COUBT: He is asking you the specific question, 
was Bonnie De Vito working for you at that time, oij* not? 

THE WITNESS: No. i 

BY MR. DOHERTY: 


Q Then this is not a list of your employees? A Some 
of them, yes. j 

Q Which ones were your employees? Bead thein off 
so the jury can hear you. A Samuel A. Dei Vito, 
281 that’s me; Salvatore Niosi, Bonnie S. Wolfang. 

Q What does it say there? A Here it| says 
Bonnie B. De Vito. 

Q And it gives the address as the same address you 
were living at at the time, doesn’t it? A I donj’t re¬ 
member where I lived. i 

THE COURT: Have you any idea where you lifted at 
that time? i 

THE WITNESS: I don’t remember. It says 413 jSixth 
Street, Northwest. j 

BY MR. DOHERTY: | 

Q And that was the address given by you up hbove 
for you, wasn’t it? A That’s right, yes; Vernon L;ogan, 
they lived at 511 Sixth Street, Northwest. 

Q Who did he work for? A I don’t remember; !l^oger 

ConditL 


Q 

chef. 

Q 


He worked for you? A Yes, I think he wajs the 
And the only one you don’t know there is Bonnie 
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De Vito? A I didn^t have anybody working there as 
De Vito. 

Q And this is ein application for renewal of your li¬ 
cense to sell beverages in the District of Columbia, is it 
not? A Yes. 

282 Q And your name is signed on it? A Yes, and 
my partner’s name. 

Q Yes, two names, but your name is on there, isn’t it? 
A Yes. 

Q Now, was that the same woman that had you ar¬ 
rested in 1939? A Bonnie Bass had me arrested. 

Q I see. Now, yesterday about the time we were ad¬ 
journing we were discussing this divorce out in Mary¬ 
land, and I had asked you whether or not in April, 1950, 
you had made the statement that that marriage had not 
been annulled, is that right, and you said it had not been 
annulled? 

MR. OFFUTT: If Your Honor please, I object to that. 
He has been all over that, all through the deposition. 
TBGE COURT: He is leading up to a new line. 

MR. OFFUTT: Oh, he is ? 

BY MR. DOHERTY: 

Q You did say that, didn’t you? A You didn’t ask 
me about divorce and annulment, I don’t understand 
what you mean by annulment. 

THE COURT: That was gone over, but I presume 
you are leading up to something. 

MR. DOHERTY: Yes, Your Honor, I think I have one 
particular question I want to bring out first. 

BY MR. DOHERTY: 

283 Q Well, anyway, you said you were living out 
in Silver Spring, Maryland, in 1945 and ’46, and 

that you had obtained a divorce in Rockville on the 6th 
of October, 1946, is that right? A I think so. 

Q Well, don’t you know that? A If I said it it 
must be. 


39 A 


I 

i 


Q Well, did you appear out there for the purp<^se of 
obtaining a divorce? A That’s right, I lived in Mary¬ 
land. I 

Q What is that? A I was going to live in Maryland 
permanently. | 

Q Well, did you live in Maryland any time in| 1945 
and ’46? A I certainly did. | 

Q And that was your address, 312 something in ^Uver 
Spring? A Not 312, 303. ! 

Q 303, and what was the name of the Street? A 
Greenwich Lane. j 

Q And you actually lived out there during that period 
of time? A I certainly did- I 

Q How long did you live there? j 

MR. OFFTJTT: If the Court please, if! that 
284 isn’t the purpose, to bring out about a divorjce in 
Maryland, I object to it We are not trying |a di¬ 
vorce case out in Maryland. I 

MR. DOHERTY: I want to show, if the Court please, 
that he never lived in Maryland. 

THE COURT: Overruled. 

BY MR. DOHERTY: 

Q When did you actually go out to Maryland to |live? 
A I don’t remember exactly. i 

Q You must have some idea when you went out there. 
A I lived there in ’46 and ’45, part of ’45 and| ’46, 
pretty close to two years to my best recollection. I 
Q And you knew that you had to live in Marjjiand 
at least one year in order to obtain a divorce? A I 
didn’t know it 

Q No one told you that? A I didn’t know it. i 
Q But you knew that you had to go out in Mary¬ 
land? A I didn’t know any law about it. j 

Q But you say you actually lived out there during 
that period of time? A I lived there, yes. | 

Q Isn’t it a fact that in the telephone directory in 
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the District of Columbia as of September, 1946, yoxir 
address was 1437 Clifton Street, Northwest? 

MB. OFFDTT: I object to that. "What differ- 

285 ence does that make? It is going all over this. It 
has no bearing npon it at all. 

THE COUBT: The question of credibility is involved 
in this case, sir. 

MB. OFFUTT: I submit that would not affect credi¬ 
bility. 

THE COUBT: If he held himself out as a resident 
of Maryland and it wasn’t true it affects his credibility 
in this case. The Court has been tr3dng to make that 
dear to you at the bench for two days. 

MB. OFFUTT: But Your Honor told me to make 
my objections and that is the only reason I got up. 

THE COUBT: The Court overrules the objection, of 
course. 

MB. OFFUTT: And I ask you to tell the jury at this 
time that you told me at the bench to object each time. 

THE COUBT: I am not going to tell the jury at all. 
The Court has heard a lot from you in the last two days 
and I am pretty near fed up. 

MB. OFFUTT: Your Honor told me to object each 
time, and I am only doing that because you told me to. 
If you tell me not to object, I will sit down. 

TBGE COUBT: You know you have a right to object. 
I have never interfered with your right to object, and 
I never will. I have no right to do it 
MB. DOHEBTY: Do you want to see this? I want 
to ask him about it All I am going to refer to is 

286 that first thing I showed you. 

MB. OFFUTT: I understand. I am sorry, Mr. 
Doherty handed me a whole file and I thought he was 
going to refer to the whole thing, and he tells me now 
it was just the first paper. 
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BY MB. DOHEBTY: | 

Q I hand you this application for renewal o^ bever¬ 
age license which you filed with the ABO Boardl on the 
4th of January, 1946, and ask you whether or i^ot that 
is your signature to that? A Yes, it is. i 

Q Keep your voice up. A Yes, sir. I 

Q And that was sworn to on the 4th day of J^uary, 
1946, is that right? A Yes. j 

Q And on that, under answer to question 5, y^u give 
your name Samuel A De Vito, Continental Hotel, ^e 44, 
male, number 0874. i 

Was that your address on the 4th of January, 1^6 
THE COUBT: The Continental Hotel wherfe, Mr. 
Doherty? ! 

MB. DOHEBTY: It doesn^t say. i 

THE COIJBT : There might be one ia Maryland, I 
don^t know. ' 

BY MB. DOHEBTY: ! 

I 

287 Q Did you ever live there? A I don’t re¬ 
call it 1 

Q But you signed this, and that says there iConti- 
nental Hotel. Do you know where that Contmentalj Hotel 
was that you referred to? A Nineteen— 

Q You swore to that on the 6th of January, 194^, and 
filed it with the ABC Board on the 22nd of January^ 1946. 
A It must be— j 

Q Keep your voice up. A It must be this Conti¬ 
nental Hotel here. | 

Q Did you live there at any time? A I must! have, 
my name must be on the record. j 

THE COIJBT: Now, you know whether you! lived 
there or not. Answer the question, please. ! 

THE WITNESS: The Continental Hotel here,! Your 
Honor, maybe a few days or a week. I don’t rec^ just 
how long. I 
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BY MB. DOHERTY: 

Q I will hand you an application for a transfer of 
license from one place to another under date of August, 
which was filed August 19, 1947, and ask you whether 
or not that is your signature to that pax>ert A Yes, 
it is. 

Q Samuel A, De Vito, and it is subscribed and sworn 
to on the 4th day of June, 1947. 

288 MB. OFPTJTT: If lie Court please, may I 
object to that question? I have been a little re¬ 
luctant to stand up. 

THE COIJBT: Overruled, 

BY MR. DOHERTY: 

Q And you did swear to it on that date, the 4th of 
June, 1947? A Yes. 

Q And under question 3 (f) is this following notation: 

“State former occupations and residence and business 
addresses of each partner for a period of three years 
prior to filing this application.” 

And you have here, ‘‘De Vito, restauretor more than 
nine years, 615 D Street, Northwest, residence 1437 Clif¬ 
ton Street, Northwest.” 

Is that correct? A I maintained a residence there at 
that address, too. 

Q What do you mean, “too’^? A While I was living 
in ^Maryland. 

Q You had an address in the District? A I had my 
own home there. 

Q And you owned that home there? A Yes, I did. 

Q You owned it at 1437 Clifton Street, Northwest? 
A That’s right 

Q But you didn’t live there? 

MB. OFFUTT: What does he mean by the word 

289 “lived,” Your Honor. May I object to that? 

MB. DOHERTY: I think he understands it 

MR. OFFUTT: I object to it. It has a double mean¬ 
ing in law. I object to it 
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MR. DOHERTY: I am not going into the law! part. 
When I asked him where he lived I mean where he Ilived. 
That is the only way I know how to express it. 

BY MR. DOHERTY: 

Q Didn’t you say in June, 1947, that you had | lived 
at this place for three years at 1437 Clifton Street, 
northwest? A In June? | 

Q ’47, yes. A I lived there? j 

Q Yes. A No, I didn’t have that that long. j 

Q And isn’t it a fact that you had your name ijn the 
telephone book in September, 1946, as 1437 Clifton Street, 
Northwest? A Yes, that was listed in my name, yfes. 

Q Now, referring to this marriage between you and 
Mable Lucille Case in Maryland on the 2nd of Feb^ary, 
1944, you were married out there at that time? | 

MR. OFFUIT: I object to that, he has beenj over 
that yesterday. | 

290 THE COURT: You have been over it. | 

MR. DOHERTY: That is right. i 

BY MR. DOHERTY: | 

Q I show you this paper that is in the year 1 1943 
filed for application for license to sell alcoholic bever¬ 
ages in the District of Columbia, and in that file th^re is 
this paper. | 

Do you know the signature of that person that ^ on 
there? j 

MR. OPFUTT: Now, may I see that i)ai)er? (That 
is one you didn’t tell me you were going to shov the 
witness. 

MR. DOHERTY: That is another file, I am son^. 

BY ;MR. DOHERTY: I 

Q Do you know the signature of that person? | 

MR. OFFUTT: I object to that. | 

THE COURT: I don’t know what it is. | 

MR. OFFUTT: It has no relevancy. What is | that 
for? 

MR. DOHERTY: I ask you— 


I 
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MB. OFFUTT: Wait just a nunute. I object 
THE COUET: This is a preliminary question whether 
this is his signature, or not 
ME. OFFUTT: He didn^t ask him that question. 

ME. DOHEETY: I asked him if he knew whose signa¬ 
ture it was. 

ME. OFFUTT: It isn’t his signature. You don’t 
claim that, do you! 

291 ME. DOHEETY: No. 

THE COUET: It is a preliminary question. 
He may answer. 

THE WITNESS: I can’t recognize this signature. I 
don’t know who it is. 

BY ME. DOHEETY: 

Q Was that person working at your place at that 
time! A What year was this? 

Q September 14, 1943. A ’43. Not this person. 
This person but not this. 

Q The first part of it, Mabel L., but she wfisn’t Mabel 
L. De Vito at that time, is that right? A No. 

ME. OFFUTT: If Your Honor please, I move that 
all the testimony offered as to that exhibit be stricken. 

THE COUET: The witness says that this Mabel L. 
was working there at the time but not JMabel L. De Vito. 

ME. OFFUTT: That is the reason I move that it be 
stricken. There is no relevancy here. 

THE COUET: There is some evidence that at an 
earlier time or later time there was a Mabel L. De Vito 
listed as one of his employees. That testimony has been 
given before. 

BY ME. DOHEETY: 

Q Did you own an automobile in 1944, ’45, and ’46? 
ME. OFFUTT: I object. 

292 THE COUET: Overruled. 

BY ME. DOHEETY: 

Q Did you own an automobile? A Yes. 
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Q Did you ever register that automobile in Marj^landt 
A What? I 

MR. OFFUTT: I object | 

BY MK DOHERTY: j 

Q Did you ever register that automobile in Maryland? 
A No. ! 

Q Now, when you came out at the time your wife 
was having this altercation with Mr. HojB&nan, you xpder- 
stood that those keys belonged to Mr. Hoffman, diji you 
not? A According to what he said, yes. I 

Q Well, was there any question in your mind jabout 
the fact that he was entitled to those keys? A I j don’t 
know. I 

MR. OFFUTT: Now, just a minute, the question 
whether he was entitled to those keys makes a i little 
different situation, and I object to that. I 

THE COURT: He said no. ! 

MR. OFFUTT: May I explain my objection? 

THE COURT: Yes. 

MR. OFFUTT: The reason I object, if the pourt 
please, is when he says was there any reasok Mr. 
293 Hoffman wasn’t entitled to them, it could be one of 
two things; he asked him first whether he owned 
them, whether they were his keys. He might be entitled 
to them as to ownership but— | 

THE COURT: You are not impeaching the witeess, 
are you? | 

MR. OFFUTT: No, I don’t know how else I c^n ex¬ 
plain the reason. I am sorry. Your Honor, I didn’t jmean 
to do it that way. 

THE COURT: The question is perfectly proper, Mr. 
Offutt. 

MR. DOHERTY: Will Your Honor indulge m^ just 
a minute? May I have those pictures? | 

MR. OFFUTT: Oh, the photographs? Sure. IHere 
they are. ! 

I 

I 
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BY MB. DOHEBTY: 

Q As I understood it yesterday, yon didn’t strike Mr. 
Hoffman at all, did yon? A No, sir. 

Q And Mr. Hoffman made no attempt whatever to 
strike yonr wife while yon were there? A Not in my 
presence, no. 

Q Had yon heard of him trying to do it the first 
time he came in there? A No. 

Q There was nothing to indicate Mr. Hoffman 
294 intended to hnrt her at all? A All he did was 
point a finger. 

Q Ton saw him do that? A Yes. 

363 Recross Exammattion 
BY MR. DOHERTY: 

Q Mr. De Vito, did you make those records, Social Se¬ 
curity records (indicating)? A The accountant is out 
there now. 

Q Have you all those? I will hand yon what appears 
to be the original file in the case of Sam H. De Vito vs. 
Mabel Lucille De Vito, Equity No. 12351, and ask yon 
whether or not that is not your signature to that? A Y^es. 

Q I ask yon whether or not you didn’t say in there in 
the first— 

MR OFFUTT: Your Honor, excuse nie, may we have 
this marked as an exhibit so we can have the record show 
what he is referring to? 

MR. DOHERTY; The clerk is here from the court, if 
the Court please. I was going to try to have it read into 
the record, such parts as I wanted, so he can take it back. 

THE COURT: From Montgomery County? 

MR. DOHEBTY: Yes. He said he would like to take 
it back. There are only just a few matters I wanted to 
refer to. 

THE COURT: You can do that, and then Mr. Offutt 
can examine it if he pleases, and then if there is any ques¬ 
tion about it you can have a copy made. 

364 MR. DOHERTY: I will. 

MR. OFFUTT: I am not raising any question 
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about the papers themselves, Your Honor. I merely Wanted 
to have them marked in the record to show whaj; he is 
referring to. I might say this, we have done this I before 
in other cases, but I don’t know that the court^ know 
that such a service is available; we can have pholtostats 
made and have them substituted. ' 

MR. DOHERTY: It will take three or four da^s. 

MR. OFFHTT: I might suggest this as a fact, j[ have 
done it myself; if Your Honor will tell the clerk t6 send 
over to Mr. Stearns it can be done very quickly, j 
THE COURT: Is there any necessity to deUy the 
trial? j 

^IR. OFFUTT: Ho, sir, but— 

THE COURT: When you are through you ca^ call 
my attention to it. ! 

MR. DOHERTY: I think I have sufficiently idejitified 
it in the case of Sam A. DeVito vs. Mabel Lucille De Vito, 

I ^ 

Equity No. 12351, in a court of equity. [ 

That is your signature to that complaint? i 
THE WITNESS: Yes. I 

MR. OFFUTT: Is he going to offer it? I don’tiknow 
when to object. Your Honor. May I object? If |he is 
going to offer it I object to this. | 

MR. DOHERTY: I am just asking him a question. 
MR. OFFUTT: I object to any question regarding 
this. I 

365 THE COURT: The Court overrules the Objec- 
tion. I 

BY MR. DOHERTY: I 

Q In the first paragraph of this you say that he, ijnsaii" 
ing you, is a resident of Montgomery County, Stajte of 
Maryland, and that he has been a resident of said cqunty 
and state for more than one year preceding the filihg of 
the bill of complaint. Is that right? i 

THE COURT: And when was it marked filed? i 
MR. DOHERTY: Marked filed June 19, 1946. ! 

I 
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BY MB. DOHEBTT: 

Q Is that right? A I guess so, I didn’t see the date. 

Q Look at it, I don’t want to have any mistake about 
it. That was swom to by you on the 18th day of June, 
1946? A I think so. 

Q Now, did there come a time that certain testimony 
was taken before a commissioner in chancery? Did you 
go out to Maryland, or were you in Maryland for the 
purpose of taking some testimony? A I don’t remem¬ 
ber ; I believe so. 

Q You have some idea that you did go out there? A 
Oh, yes. 

MB. OFF U TT: If the Court please, may my objection 
run to the interrogations relating to this hearing, relating 
to the papers Mr. Doherty is examining him about 
366 so I won’t have to interrupt on each question? 

THECOUBT: Very well. 

BY MB. DOHEBTY: 

Q That is your signature? A No, sir, that is not 
my signature. 

MB. OFFUTT: I wonder if we can refer to the num¬ 
ber? 

BY MB. DOHEBTY: 

Q You authorized the commissioner to sign your name? 
A I don’t know that I told anybody to sign my name. 

Q In 3 ^our cross-examination here on yesterday you 
stated that Mabel Lucille Case had a husband living, who 
had come up from North Carolina, and that is why you 
broke up? A That’s right. 

IklB. OFFUTT: I object to it; he didn’t say that. 

MB. DOHEBTY: That is what he just said; I am 
leading up to something, if you will let me alone. 

MB. OFFUTT: It is a cardinal rule of law if the 
examiner repeats something that he previously said, it 
must be treated as correctly stated. 

MB. DOHEBTY: He said it. 
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MR. OFFUTT: But it must be read as previously 
stated. 

THE COURT: Proceed. 

MR. OFFUTT: I object to it. 

BY MR. DOHERTY: 

Q On page 2 of this statement—^in that state- 

367 ment you made out there in answer to this previous 
question, will you look through that and tell us 

whether or not you made any such statement as th^t any¬ 
time in that record? | 

THE COURT: Any such statement as what? i 
MR. DOHERTY: That she had a husband living who 
had come here from North Carolina, who separate^ those 
children, and so forth, down in North Carolina, arid that 
was why he left her. | 

THE COURT: Proceed. I 

MR. OFFUTT: I object. | 

BY MR. DOHERTY: | 

Q Do you find anything like that in that statement? A 
No, I don^t. i 

MR. OFFUTT: Can I interpose an objection? 11object 
to the question as stated. i 

THE COURT: Proceed, objection overruled. I 

MR. OFFUTT: Did he abandon the question ot is it 
going to be answered? 

MR. DOHERTY: I understood he said he can^t read 
it, so I am going to something else. | 

MR. OFFUTT: I didn’t hear Your Honor, I am $orry; 

I wonder if we could have the record show, there aj^e two 
papers here and the record won’t show which paper he is 
referring to. j 

MR. DOHERTY: The record will show it. i 

368 MR. OFFUTT: Can I finish talking to | Your 

Honor? | 

THE COURT: Mr. Offutt, it seems to me you ard quib¬ 
bling; I don’t know what the purpose is of stoppiiig the 
examination. j 
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MR. OFFUTT: He was looking throngh the papers, 
and while he was doing that I wanted to have the record 
show—^may I say what I started to say? 

THE COURT: I understood him to say he signed it. 
Yon can have it marked. 

MR. OFFUTT: I haven’t seen it. He is showing him 
one of two papers he signed, and the record doesn’t show 
what he is showing him, 

THE COURT: He is showing him the previous testi¬ 
mony. • • • 

• • • • 

BY MR. DOHERTY: 

Q In your testimony before the commissioner did you 
tell the commissioner, yes, you loved this woman very 
much and that you tried to keep her there? 

MR. OFFUTT: I object to that. 

THE COURT: Overruled. 

THE WITNESS: If I ever did it is on there. 
369 BY MR. DOHERTY: 

Q Did you also tell the Commissioner that you 
had a Mr. Zahn come down there to try to keep her from, 
leaving you? A I think so. 

Q And at no time during that period of time did you 
mention the fact that she had another husband living in 
North Carolina, or any place else? 

MR. OFFUTT: I object to that question. 

THE WITNESS: I don’t think so. 

BY MR. DOHERTY: 

Q Now, you had two witnesses to support your testi¬ 
mony; one was a Clarence H. Zahn; who was he? A I 
don’t know, just a man that was with me. 

Q How long had you known him? A I have known 
him for a number of years, I don’t remember exactly. 

Q What kind of work was he doing in 1946? A I 
don’t know. 

Q Haven’t any idea? A I believe he worked for the 
Government. 
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Q Where did he live? A Have you the address? I 
think it was 303 Greenwich Dane. I lived with the gentle¬ 
man. 

Q You lived with the gentleman, and you kneV him 
for seven or eight years? A I am not sur4. 

370 Q And who is Bocco Meola? A He was i part¬ 
ner of mine one time in business. | 

Q He was a partner of yours at that time? A ^otat 
that time, no, he wasn’t; he was just working. i 
Q And where does he live? A I don’t know, j 
Q You haven’t any idea at all? A No, I don’i 
MR. DOHERTY: May we have those records? | 

MR. OFFUTT: Which records? If Your Honor please, 
he has subpoenaed all the records of his businessj from 
1928 on, ever since he has been in business, from one 
source, from the accountant, and then he subpoenaed from 
Mr. De Vito here those records relating to his social tax 
and D. C. unemployment tax since he has been in business. 
We have those here. 

MR. DOHERTY: Let me see the unemployment 
MR. OFFUTT: I don’t know whether the accoiintant 
could bring all the records of every description siiice he 
has been in business. | 

MR DOHERTY: All I want is the social unenjiploy- 
ment. | 

MR. OFFUTT: I don’t have those. I told yoh the 
accountant has them. I have never seen them. Hfe was 
told to bring everything he could. We got this 

371 subpoena late yesterday. I have here the onlv two 
books I was handed—I had better let him telll what 

they are, two books kept by the plaintiff. | 

MR. DOHERTY: I don’t care anything abou^ the 
books; I just want the social security records. | 

MR. OFFUTT: That is all I have, you can have them. 

BY MR. DOHERTY: | 

Q Do you have the social security records and unem¬ 
ployment records from ’39 to ’46? A No. i 


52 A 


• • • • 

544 MR. OFFUTT: Then I offer this testimony of 
Sam A. DeVito, without reading it, Your Honor. I 

545 will offer it in evidence, I will offer it, and read it 
if they want me to read it, but I just want to read 

three questions and answers, but I will read them all if I 
am requested to do so. 

‘‘Sam A. De Vito, the plaintiff, produced on his own be¬ 
half and being first duly sworn according to law, testified 
as follows: 

“By Mr. Bell: 

“Q State your name and address, please. 

“A Sam A. De Vito; 303 Greenwich Lane, Silver 
Spring, Montgomery County, Maryland. 

“2”—^these questions are mentioned by number: “How 
long have you been residing at this address? 

“A I have been there since April, 1945, about eighteen 
months. 

“Q3 Is that in Montgomery County, Maryland? 

“A Yes. 

“Q4 Are you the plaintiff named in this proceeding? 
“A Yes, sir.^’ 

If Your Honor please, it is only a matter of about three 
pages, I had better read the whole thing if I may do so. 
THE COURT: Very well. 

MR. OFFUTT: “Q5 In your bill of complaint you 
allege that you and the defendant, Mabel Lucille De Vito, 
were married in Elkton, Maryland, on February 

546 2, 1943; do you wish to amend this allegation of the 
bill of complaint? 

“A Yes. 

“Q6 When and where were you married? 

“A At Elkton, Maryland, on February 2,1944, instead 
of February 2, 1943. 

“Q7 Do you wish the bill of complaint to reflect this 
date? 

“A Yes. 
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‘‘Q8 In your military affidavit you state that Mabel 
Lucille De Vito was physically unfit to be in the ^rmed 
forces of the United States; do you wish to supplemerjLt this 
affidavit by elaborating on the physical condition of Mrs. 
DeVito? i 

‘‘A Yes. She was operated on once for kidney trouble; 
they took her to Garfield Hospital and the first timo they 
took the stone out of her kidney; two weeks later they had 
to operate again and take the kidney out altogether be¬ 
cause the kidney stopped functioning and caused a i fever 
that rose to about 103 or 104, and the doctor finally decided 
they had to take the kidney out altogether. 

*‘Q9 Do you know of any other physical complications 
that she had? | 

*‘A She did have a tumor in her breast. I 
547 ‘^QIO Was she operated on for that? 

“A She was operated on for that, too. 

‘‘Qll Was she in the military service when she| lived 
with you? 

‘‘A No. 

“Q12 Do you have reasons to believe she is not now 
and never has been in the military service? 

“A I don^t think she could ever be in her physical con¬ 
dition, the way she was with one kidney. 

**Q13 Do you live with your wife now? 

“A No, sir. I 

‘‘Q14 Why not? | 

‘‘A Well, because she left me. | 

‘^Q15 When did she leave you? 

She left me on March 15,1944; it was a mont^ and 
a few days after we were married when she left for I good. 

‘‘Q16 What were the circumstances of her leaving you 
on March 5,1944? 

‘‘A That morning I got up at the usual time to go to 
work, and two days before that the boss left me in o|lmrge 
of this restaurant that I was working at, he went off| for a 
few days because he didn’t feel so well, and I had some 
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restaurant money that I had to deposit that morning 
and I went to the bank. After I made out the slip 

548 for $300 I looked for the money in my pocket and 
I was $100 short. So I went to Mr. Zann here to 

borrow this $100 and I deposited the money, and then I 
went out to the house. When I went up to the house I 
found my wife already packed up ready to go, and I asked 
her if she took any money out of my pocket; she said, ‘No,^ 
and made all kinds of excuses, she thought I could have 
miscounted it, she wouldn’t have taken the $100. In the 
meantime she was putting her shoes away in one of the 
bags, and I picked up one of the shoes over there and there 
was $100 lying there in one of her shoes. So I took the 
$100, and of course she started to abuse me, hitting me, 
she threw a clock at me and a kitchen knife and every¬ 
thing that came to her hand. Then I went downstairs,— 
I had a telephone—and I called Mr. Zann here if he 
would come up there and kind of smooth this down; I 
didn’t want her to go. I did love her. And of course Mr. 
Zann came up there and she was still there, and he tried 
to smooth things out, and she said, don’t love him, I 
never did care for him, and I am going and I hoipe I never 
see him again.’ So she left and we followed her up to 
the station, both of us, me and Mr. Zann, and of course 
she went to the station, she went to get a ticket, and 

549 then again Mr. Zann stopped her and talked to her 
to see if he couldn’t effect a reconciliation, telling 

her that I was good to her and that he had known me for 
a long time, and he thought I was a very good man and I 
made a nice home for her,—didn’t buy it, but I bought 
the furniture,—and she said she didn’t think it would be 
any use to go back, that she didn’t care for me, and if she 
di^’t leave that morning she would leave anyway, so it 
wouldn’t be any use for her to go back. And that was 
the end. 

**Q17 Why did you follow her to the station? 

‘*A I followed her to try to get her to come back. 
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‘^Q18 What was your condnct towards her whilte you 
were living together? j 

I did everything I could in my power, and I j made 
a nice home for her; I bought $800 worth of fumitijire at 
the P. J. Nee Furniture Company, and she got three pieals ' 
a day, and I gave her a little money, whatever 11 could 
spare; I gave her everything I could afford to give her. 
‘^Q19 Did you love her? | 

‘^A Sure I did; I wouldn^t have married her! if I 
didn% because I was old enough to know better, knd I 
thought she was good at least before I marrieci, and 

550 then within a week after I married her I came j home 
some nights and there was nobody there. I -vfaited 

up until maybe three or four o^clock in the morning, and 
nobody showed up, and I couldn’t sleep. So thej next 
morning I would go to work, and maybe the next | night 
when I came home she would be there, and I aske^ her 
where she had been all night, and she said, ‘None of your 
business;’ I said, ‘We are married, if I was out all night 
you would ask me;” she says, “I don’t care what you 
do and whatever I do is my business, you can stay out 
forever as far as I am concerned.’ 

“Q20 Did she stay out all night? 

“A Yes. 

“Q21 What then was her conduct toward you? 

“A Very bad, she was mean, she was like a n^aniar* 
if you asked her anything when she would stay ou^ like 
that, you couldn’t ask her anything. 

“Q22 Did she attempt to fight you? j 

“A Every time I asked her for something lik^ that 
she would try to get hold of something to hit me. j 
“Q23 Have you lived together as man and wife i since 
she left you March 5, 1944? j 

“A No, sir; I haven’t seen her since. ; 

“Q24 Is there any reasonable expectation of a recon¬ 
ciliation, that you live together as husband and wife 

551 again? 

“A No, sir. I 
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‘‘Q25 What are your reasons for making that state¬ 
ment? 

Because to my knowledge, now that I know her 
well, I don’t think she will ever make a wife for any man; 
I don’t think she will ever stay with one man, not only 
me but anybody else. 

“Q26 Did she make any statement to you at the time 
she left you? 

‘^A The only thing she said she didn’t love me and 
didn’t care to stay with me; that was the last word she 
ever said. 

^‘Q27 Have you seen or heard from her since she left 
you? 

‘‘A No, sir. 

‘‘Q28 Have you made any effort to see her? 

*‘A Yes, I have through my friends, people that know 
us, and through some police on our beat that used to 
know her, one or two; I says, ‘If you ever see her on the 
beat sometime, tell her to get in touch with me,’ and they 
have never been able to locate her. 

“Q29 Have you made any effort to locate her since 
this proceeding was commenced? 

“A Yes, I have, I wrote her a letter to the 
552 last known address and that was my object. 

“Q30 What was that? 

“A That was in Greensboro, North Carolina, 

“Q31 Was that a registered letter? 

“A Yes, sir. 

“Q32 Did you request a return receipt on it? 

“A Yes. 

“Q33 I show you a letter addressed to Mrs. Mabel Lu¬ 
cille De Vito; is that the letter that you wrote her? 

“A Yes, sir, that is it. 

“Q34 Did you attempt to notify her that this pro¬ 
ceeding was pending? 

“A Yes, sir. 
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‘*Q35 This letter that I just showed you was retimed 
unclaimed, was it not, from Greensboro? I 

Yes. I 

^^Q36 Was that her last known address? j 

‘‘A The last one that I know, yes. j 

“Q37 Do you believe she is now residing out the 
State of Maryland? | 

A Yes, oh, yes. 

“Q38 Why do you think so? I 

‘‘A As far as I know she didn’t have any relatives 
here, and she never did live in Maryland, Either 
553 with me or by herself, to my knowledge; and I ^on’t 
think she would have any reason to live in ijlary- 
land, because all of her correspondence was from ^orth 
Caroline, letters she used to get, that is what I know of. 
‘‘Q39 Was she formerly from North Carolina? 

‘‘A Yes. I 

^‘Q40 Were there any children bom of this marr^e? 
‘^A No, sir. I 

“Q41 You don’t have any children? | 

“A No. 

‘‘In answer to the general interrogatory, the wijfcness 
says, ‘No, sir.’ | 

“The witness authorized the examiner to sign his hame 

to the aforegoing testimony. i 

“Sam A. De Vito | 

“By Claude S. Hahn, Examii^er.” 

i 

• • • • I 

i 

125 Dr. N. Raphael Ma/ngamarc i 

I 

• • • • I 

Direct Exami/nation | 

i 

• • • • 

i 

132 Q Now, when you saw her on the 10th, when 
you received that emergency call, would you mind 
just telling us a little more about the history she pave 
you at the time? A She said some man had stmck her 
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in the abdomen, and she clouded out, blacked out on the 
floor, and somebody had helped her up; later on she 
thought she noticed some bleeding, and her husband came 
back, he had been to the hospital, he came back and took 
her home, and as soon as he got her home they 
133 called me, and I got over there soon after ofl&ce 
hours. 

• • • • 

147 Cross Exami/natum 

BY MR. DOHERTY: 

• • • • 

153 Q You saw her on August 10,1948, sometime in 
the evening, is that right! A That’s right. 

154 Q And she gave you a history at that time, did 
she not? A Yes. 

Q Now, will you tell us again what that history was? 
A That between 7:45 and 8:00 p. m. the patient was 
struck with an elbow against the stomach, and she fell 
down in shock, and later was taken home, to her mother’s 
liouse, by the husband; she noticed some vaginal bleeding, 
and especially when she went into the bathroom she noticed 
some clots. The patient was dizzy, weak, pale and ner¬ 
vous, and on examination she was sweaty and clammy and 
cold. She complained of pain on the right upper part of 
her abdomen radiating to the back, and she had vaginal 
bleeding, as noticed upon examination. 

Q Now, did you examine her over her body? A Yes. 
Q Did you see any bruises? A Yes, in other words 
in the back—go ahead. 

Q Did you see any bruises on her? A No. 

Q Was there anything to indicate that she had been 
struck in any way? A Yes, signs of pain. 

Q No, something you could see in any way. A Well, 
you can’t see pain. 
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Q That is what I am asking yon. A You caii’t s^e 
pain. 

155 Q Did you see anything objectively, Doctor? A 

No. ; 

Q Nothing except what she told you? A Except the 
patient’s condition. 

Q Do you keep these records yourself? A Yei. 

Q In your own handwriting? A Yes. 

MB. DOHERTY: So there won’t be any questiop about 
this, may I mark this Defendant’s Exhibit 2, ai^d this 
will be 3, of which I have a copy? 

MB. OFFUTT: Wait a minute. | 

MR. DOHERTY: I know what the doctor said.1 
MB. OFFUTT: I think we are entitled to have it in 
the record whether Mr. Doherty likes it or not; w^ien he 
asked him to show him something I would like to know 
what he is talking about, when he says this is a cbpy. 
THE COURT: It is proper cross-examination, j 
MR. OFFUTT: I beg your pardon? 

(Thereupon, documents referred to were marked De¬ 
fendant’s Exhibits Nos. 2 and 3 for Identification.) i 
MB. DOHERTY: And this one. I 

(Thereupon, the document was marked Defendant!’s Ex¬ 
hibit No. 4 for Identification.) 

BY MR. DOHERTY: | 

156 Q Now, Doctor, I hand you first Defendant’s Ex¬ 
hibit 2; you say that if your original record? A 

That is the original record. | 

Q This Defendant’s Exhibit 3 for Identification is 
merely a copy of that? A Merely a copy for coutl use. 
Q For court use? | 

I 

• • • • i 

Q One doesn’t seem to be the same, on 2 andi3. A 
You don’t think so? i 

Q It is your handwriting? A Yes. j 
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Q I see; where did you get this particular part 

157 that you referred to and read before about where 
patient was struck with elbow against stomach and 

fell? A There it is (indicating). 

ME. OFFUTT: Is there any objection to my standing 
up there and looking as Mr. Doherty asks the questions, 
Your Honor? 

ME. DOHEETY: Now wait just a minute, I don’t care 
where he stands. 

ME. OFFUTT: I am asking the Court, I am talking 
to the Court, Your Honor. 

THE COUET: I don’t know what you are driving at. 
I have no objection if Mr. Doherty doesn’t. 

ME. DOHEETY: It doesn’t bother me. 

"MR. OFFUTT: I want to follow it as he asks the 
questions. 

THE COUET: Go ahead. 

BY ME. DOHEETY: 

Q Now, on this Defendant’s Exhibit No. 2 for Identifi¬ 
cation, which you said you put down at the time the pa¬ 
tient saw you, and that was the original one, you have the 
notation ‘‘Patient was pushed with elbow,” and on this 
one you read to the jury, which you fixed up for this trial, 
you have a notation “Patient was struck with elbow.” 

Do you see any dijfference between pushing and strik¬ 
ing? A No, it is the same thing. 

Q The very same thing? A Medically it is the 

158 same. 

Q Why did you change the wording— A Be¬ 
cause— 

Q W'ait until I get the question out, please. Why did 
you change the word from push to strike? A Strike is 
a better word, better English. 

Q Do you distinguish between push and strike? A 
Yes, it is better English. 

THE COUET: You say strike is a better word than 
push? 


61A 


THE WITNESS: Yes, as far as the injury is con¬ 
cerned, strike is a better word as far as injury to that 
part of the abdomen. 

BY MR. DOHERTY: 

( 

Q Do yon mean for the purpose of the trial hejref A 
No, no, but it is a better word for the injury. j 

Q Was there anyibing else you have to say? Ycju have 
changed it a little to get the English a little bettejr from 
the way she originally told you? A No, it is just more 
complete, that’s all, the history is more complete tfiere. 

Q Now, on these various cards do you have all the rec¬ 
ord of all the assistance you have given this your g lady 
medically? A Yes, and possibly more than any 'on the 
card; sometimes we fail to put them on the card. 

159 Q Now, where is there on this record, eitl^er De¬ 

fendant’s Exhibits 2, 3 or 4, any statemeikt con¬ 
cerning the various treatments that you have giv^n this 
girl since August 10, 1948? A Well, here is on^ here, 
we have phenobarbital. | 

Q That is on the date of August 10? A That’$ right. 

Q And you have that on that date, too— A I jgave a 
hypodermic, that was morphine, capsules and ice 0ap. 

Q That is August 10, and after that? A Aft^r that 
would be just the office treatment including injectioi|is, and 
so forth. 

Q It doesn’t show on there, does it? A It doesn’t have 
to. 

Q You remember all that? A Yes. 

^ 1 

• • • • j 

160 Q I understood from your direct exam^ation 
that you saw this young lady about three t^es a 

week during 1948? A That’s right. | 

Q And twice a week during 1949? A Befo|'e her 
menstrual period and after her menstrual period. ; 

Q And in 1950? A Yes. i 

Q Can you tell the jury wnat your card shows on 
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the various dates that you saw this lady from August 
10, 1948, to the present time! 

ME. OFFUTT: I submit the card is the best evi¬ 
dence. 

ME. DOHEETY: I am askiDg him from the card. 
THE COHET: This is cross-examination, Mr. Offutt 
THE WITNESS: Do you mean the financial card! 
BY ME. DOHEETY: 

Q It is my understanding that you charge $5 

161 a visit, is that right! A Yes. 

Q And that your bill is— 

THE COHET: $304. 

BY ME. DOHEETY: 

Q From August 10, 1948, and that would be three 
times a week, September, October, November, December, 
that is approximately 48 or 50 treatments, isn’t it, in 
1948! A The dates are all on that card. 

Q I am just going by your testimony, and in 1949, 
twice a week, that would be 102, wouldn’t it, at $5 a 
visit, and 49 would be $500. A Yes. 

Q And 48 approximately $300, and the number of 
times you saw her would be how many times in 1950! A 
I have it here. 

Q I am just trying to get it before you come to 
that; that would bring it up to approximately $900 on 
the basis of $5 a visit, and your bill is $300. A Yes. 

Q How did you arrive at that! A Sometimes they 
come in three times a week, and sometimes they don’t 
come in. 

Q But I understood you to say they did. A As 
generalities, patients come in generally about three 
times a week. For instance, during the Christmas 

162 holidays we won’t have any patients for two weeks, 
and then we have them solid during the year. I 

have been to Eome this summer for two months, and 
naturally I didn’t see any patients in that i)eriod. 
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I 
I 

I 
I 
! 

174 Q One more question, Doctor; is it possible the 
fact that you were having this young lady coine in 

so often prior to August 10, 1948, was because you inight 
have felt that there might have been a miscarriage com-- 
ing on? A Oh, no, I have all my patients with their 
first pregnancy come in because they usually suffeij with 
morning sickness, and that morning sickness variesj with 
different patients, and we have a special treatment we 
give them, a hormone treatment we give thenu i 
Q That is just on the first pregnancy? A Nd, but 
on the first pregnancy much more. j 

Q Your deposition was taken April 9, 1950, isj that 
correct? A Yes. | 

Q And on page 28 of that deposition didn’t you |make 
this following answer: | 

‘‘We have embryonic miscarriages which may bccur, 
and that is the reason she was coming into the office fre¬ 
quently, to indicate symptoms and signs of possibld mis¬ 
carriage.” j 

Was that your answer to a question thalj was 

175 asked? A Yes. ! 

Q Isn’t it a fact that she was coming to ybu be¬ 
cause of that? A No. ! 

MR. OFFUTT: I object to that. i 

THE WITNESS: Iliat is one of the medical qondi- 
tlions that are considered. | 

BY MR. DOHERTY: | 

Q That was one of them? A That’s right; you|have 
your morning sickness, sometimes infections of the uri¬ 
nary tract, pneumonia; those conditions have to bej con¬ 
sidered in the early pregnancy. | 

Q I am just asking you a question, you did makej that 
answer? A Yes, sir. i 

^ I 

• • • • I 

I 

Q You did say, “We have embryonic miscarries 
which may occur, and that is the reason she was coding 
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into the office frequently.’' A TVhat was the question 
to which that was an answer! 

176 Q ‘‘Is it possible, Doctor, that a miscarriage 
can result from a malformation of the fetus!” 

A There is your answer. 

Q Wait a minute: “We have embryonic miscarriages 
which may occur, and that is the reason that she was 
coming in the office frequently.” Weren’t you talking 
about Mrs. De Vito! A Not necessarily. Mrs. De Vito 
is one of any of the patients who come in. Do you fol¬ 
low me! 

Q Perhaps I do and perhaps I don’t. A He didn’t 
ask me if Mrs. De Vito had an embryonic condition. 

Q Let’s go back; “Prior to that time you had not 
made a vaginal examination, had you! 

“Answer: No, because she was bleeding. 

“Question: Is it possible, Doctor, that a miscar¬ 
riage can result from a malformation of the fetus!” And 
your emswer: 

“We have embryonic miscarriages which may occur, 
and that is the reason she was coming into the office 
frequently.” 

That was why she was coming into the office fre¬ 
quently!” A Yes. 

Q You didn’t mean all patients! A All patients, 

177 because he says is it possible that a patient with an 
embryonic condition will come in more often, and 

have a miscarriage. 

Q And you say that is the reason she was coming into 
the office frequently, to see if she would indicate signs of 
possible miscarriage! A That’s right 
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188 Recross Exammatiort, | 

BY MB. DOHERTY: 

Q I have a couple of more questions: 

Doctor, the stomach, the abdomen, bruises very | easily, 
does it not? It is soft tissue? A Y^es. I 

Q And if there is a blow to it it generally showb black 
and blue very quickly, doesn^t it? A Not necessa:^y. 

Q But ordinarily it does, doesn’t it? A SonjLetunes 
it does; the injuries all don’t show bruises. | 

Q But usually in soft flesh it does show braises? A 
It depends on the patient. If the patient is suffering 
from anemia the chance of a bruise is much greatter, but 
if the patient is not suffering from anemia the chance of 
the bruise is less. i 

Q But you saw no Druise there? A I saw no|bruise 
at the time, but a bruise may not show up for Several 
days after. i 

189 Q But you saw her for several days? A Yes. 

Q And you didn’t see anything? A No.| 

Q Will you show the jury where she complained? 
A Right here, the upper right quadrant I 

• • • • i 

I 

i 

267 Cross-Exammation (Resvmed) | 

BY MR. DOHERTY: | 

Q Doctor, I dislike to have to bring you ba^s, but 
there are a few things I forgot to ask you about ;^ester- 
day. I 

This Defendant’s Exhibit No. 3 for Identificatioh, was 
that the one that you prepared for this court proceed¬ 
ing? A Yes, sir. I am sorry to teU you that^ as I 
said before, I didn’t know this was a legal case in the 
first place, and, as you know, in our practice— | 

Q If you will just answer the question, Doctor. | 

MR. OFFUTT: I think he has a right to expl^, if 
Your Honor please. | 
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THE COURT: You are right, but he can first answer. 

ME. DOHEBTY: I asked him if that was a paper 
he prepared just merely to come down to court. 

THE WITNESS: Yes, like a lawyer prepares a paper 
for court, a legal paper. 

BY MR. DOHERTY: 

Q Thafs all right. When did you prepare thatt A 
In other words, I prepared it when I knew I was 
268 summoned to court; upon being summoned to court 
I wrote it so I wouldn^t have to be fumbling up 
here over my original card. 

Q I hand you Defendant's Exhibit 2 for Identification, 
showing you an entirely different—^in the same writing 
and the same type of printing that you originally started 
with, and ask you to state what your balance was in June 
of 1950 as owing from the plaintiff. A The balance, as 
I say, was $154 in June. 

Q That was in June of 1950? A That’s right. 

Q And can you tell us how many visits she has had 
since that time! A Well, she has had—since 1950? 

Q That is June of 1950; now, I am asking you about 
June, 1950, to the present time. A She has had—^what 
was that balance? 

Q $154. 

• • • • 

429 Marylou Niosi 

• • • • 

Direct Examination 

• • • • 

436 Q Now, before August 10, 1948, did you know 
anything with regard to your sister having had 
any physical examination by Dr. Manganaro, or any 
other phyisician? A Before the accident? 

Q Before the accident, yes. A Yes, she was going 
to the doctor, well, every other day to find out about 
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lier condition, becanse she did she was going to be a 
mother. 


446 Cross-Eaxmmation \ 

j 

BY MB. DOHERTY: 

Q Miss Niosi, how long have you known Mr. De Vito? 
A I have known him for several years, sir. | 

Q Well, be specific, what do you mean? A W^ 
ten or twelve years. | 

Q And did you know anything about any prior imar- 
riage? A No, I did not. 


450 BY MB. DOHERTY: 

Q Nothing has ever been said to you at d\\ at 
any time about that? A No, sir. i 

Q Now, in your testimony I understood you to say 
that your sister was going to Dr. Manganaro every other 
day prior to this, prior to the 10th of August, is i that 
correct? A Every other day? i 

Q Yes, is that what you said? A Well, no, sir^ the 
first few weeks I had to take her every other day. ; 

Q No, no, I mean when she first became pregnant ac¬ 
cording to your testimony. A The first week about^ 

Q When was that, do you remember approximately? 
A In June. i 

Q And how often did you go then in June with her? 
A The first week every other day, approximately eyery 
other day, and then it was just two or three times a 'yeek, 
sir. j 

Q And you went over to Dr. Manganaro ^s office with 
her each time? A Yes, sir. 

451 Q Did you say from the first of June until 
about the 10th of August you went over there 

every other day, or twice a week or three times a wieek? 
A Thatis right. 
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Q And would Br. Manganaro see her on each occa¬ 
sion t A Yes. 

Q And was she working at that time, too? A Work¬ 
ing? 

Q Yes, was she working down at her husband’s place 
of business? A No, sir. 

Q Never did work down there to your knowledge? A 
Not to my knowledge, no, sir. 

• • • • 

472 JMB. OFFUTT: Oh, we have a copy, I am 
sorry. This is the deposition of Mrs. Eleanor 
Jacobs, which was taken on Friday, September 24^ 1948, 
and Mr. Bonner, and Mr. Mercier and Mr. Baker were 
there for the respective parties. 

**Direct Exa/mirtcdicm 

“BY MR. BONNER: 

“Q State your name, please. A Eleanor Jacobs. 

“Q Where do you live? A 918 M Street, North¬ 
west 

“Q Is that Miss, or Mrs.? A Mrs. 

“Q Where are you employed Mrs. Jacobs? A The 
Commodore Restaurant, 615 D Street, Northwest. 

Who is the proprietor of that restaurant? A 
Mr. Samuel De Vito. 

“Q Were you work there on the day of August 10, 
1948? A I was.” 

• • • • 

481 “By Mr. Bonner: 

“Q But you don’t know their names? A No, 

I don’t 

“Q Did you see Mr. Hoffman when he came in that 
second time? A Yes, I did. 

• • • • 

482 “Q What did Mr. Hoffman do then? A He 
started going back toward the kitchen, and that 

was in the rear of Ihe restaurant 
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Yes. A And Mrs. De Vito told liim he hasn’t 
allowed to go in there. There is a sign there that said 
*No Admittance/ and it meant him, too; and Mr. HojfPman 
at that time was going into the doorway of the Mjtchen 
and Mrs. De Vito tried to hold him back. Not with her 
hands,—she just kept telling him that he wasn’t allowed 
to go in there. | 

^‘He said, ‘Well, we’ll see about that.’ And he pushed 
her aside and up against the coffee um cabinet tjhere, 
and that is whenever she fell down. He knocked her 
against the um table. | 

“Q After he knocked her down, what did he doj? A 
He entered into the kitchen. | 

483 “Q Went on into the kitchen? A Yes. | 

“Q Did yon follow him? A Yes. I weiit in 

there and told him that he wasn’t allowed in therej and 
it would do good if he would get out just then. | 

“Q What did he say, then? A He said he was ^oing 
to get the son-of-a-bitch, where is he, ‘Bring him out.[ He 
kept shouting. I couldn’t make head or tail of what he 
was trying to say, he was in such a raging mood. i 
“Q Where were the three men at that time^ A 
They all remained in the main aisle. | 

“Q They didn’t go back in the kitchen with himj A 
No. There was one that tried to come back, and 11 said 
to him he had better stay out of there, too,—^he wasn’t 
allowed in there. | 

“Q Did Mrs. De Vito lose consciousness? A |Yes, 
she remained on the floor for about two or three minutes; 
because at the time I came out from behind, ini the 
kitchen, she w8ls still there. That is when I sawi her 
get up. I 

“Q Did anyone other than Mr. Hoffman strike Mrs. 
DeVito? A No. j 

484 “Q Anyone else—” | 

MR. OFFIJTT: And Mr. Mercier said jthat 
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‘‘There wasn’t any testimony that he struck Mrs. De Vito, 
was there! She said he pushed Mrs. De Vito.” 

And Mr. Bonner said: “Put it that way.” 

“BY 30. BONNER: 

“Q Did anyone else lay hands on Mrs. De Vito, 
other than Mr. Hoffman! A No. 

“Q Now, tell us what happened after you left the 
kitchen, Mrs. Jacobs. A Well, when he left the kitchen 
and went to the front again, he was sitting on a stool 
at the bar and the boys he had come in with tried to 
ask me what it was all about, and as I tried to explain 
it to them, Mr. Hoffman kept interrupting and I could 
never tell them what it was all about, and Mrs. De Vito, 
in the meantime, after she had gotten herself together, 
she went into the office and called the jwlice.” 

MR. OFFUTT: And Mr. Bonner said “Called the po¬ 
lice a second time!” And the witness said, “Yes, she 
did.” 

“BY MR. BONNER: 

“Q Did Mr. Hoffman leave before the police arrived! 
A No. 

“Q Was he there when the police arrived! A 
Yes. 

485 “Q Were you there when the police arrived? A 
Yes, I was. 

“Q Did you hear any conversation between Mr. Hoff¬ 
man and the police! A No. They—believe it was— 
yes, it was—they brought him to the front of the bar 
and they brought him down there and began to ask him, 
because they were asking us all questions, and it seemed 
that they couldn’t get any head or tail from what we 
were trying to tell them. 

“Q Did the police question you! A No, they didn’t. 

“Q Did they question Mrs. De Vito! A Yes, they 
did. 

“Q Was that in the presence of Mr. Hoffman! A 
No. 
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Did the police question anyone in the presence of 
Mr. Hoffman! A No. | 

“Q Did you hear any statements Mr. Hoffman bade, 
or might have made to the police?. A No, I didn^t 

What was Mrs. De Vito^s condition, at that time?’* 
And Mr. Mercier said, ^‘Tf she knows.” | 


“BY MB. BONNER: | 

486 “Q If you know. A About 10 o’clock that 
evening, after we,—well, we did have a niimher 
of people in the place,—something she very—^neverldid— 
“MB. MEBCIEB: No matter what she never j does, 
what did she do? j 

“THE WITNESS: She had fallen asleep in the back 
booth,—^a chair of the back booth. That night, 11 re¬ 
marked to Sam, I said: Toor Rosemary, she’fe had 
quite a day. She’s quite nervous and upset—’ j 


• • • • 


563 F. Mammmg Hoff mam, ! 

I 

the defendant herein, being called as a witness b his 
own behalf, and being first duly sworn, was examined 
and testified as follows: | 

I 

j 

Direct Examinaiion 


Q 

sir. 


Q 


BY MR. DOHERTY: 

Your full name is V. Manning Hoffman? A 


Yes, 


Where do you live? A 4510 Dexter Street, jNorth- 


west 

Q How long have you live there? A Since 1937. 
Q Are you married? A I am. I 

Q And do you have any children? A Two bbys. 
Q And they live with you? A They do. 







564 Q Now at that time, and prior thereto, did you 
park your car at some place on D Street! A I 

I)arked my car on a parking lot which is between Indiana 
Avenue and D Street, between Sixth and Seventh Streets, 
closer to Sixth Street. 

Q And how long have you been parking your car 
there? A Oh, for a number of years, ever since they 
made a parking lot out of it, as I recall it 

Q And what was your agreement with the parking 
lot owner as to taking care of your car? A We were 
monthly parking patrons. I have to use my car going 
in and out during the day, a little different from the 
person who comes in the morning and leaves at night 
leaves it all day long without moving it I would take 
the car in there and just leave it on the lot and the 
attendant would place it wherever he wanted, and if we 
needed it we would come back and get it We paid for 
that service by the month in advance. 

Q And prior to August 10, 1948, had there been any 
occasions when you came there after the people 

565 had closed up for the night? A Yes, there did. 

Q And where was your key left? A They 
would usually put the key under the sun visor, under 
the seat, hide it in some fashion so that I could locate it. 

Q And prior to August 10, 1948, had it ever been left 
at any other store or restaurant to your knowledge? A 
Never. 

Q Now, directing your attention to August 10, 1948, 
approximately what time did you leave the office? A 
It was a little before 7 o’clock. 

Q And was that the usual time for you to leave? A 
No, it was not. 

Q What was making you stay late that evening? A 
Well, I had extra work to do. T was trying to clean up 
some things. I called mv wife and told her I would 
be a little late for dinner because I had some work to 
get out that evening, and she asked me to get home as 
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soon as possible, that she would save dinner andj all eat 
together rather than for me to eat later, and thete were 
some other men there when I left to go np and !get my 
car to go home. | 

Q When you arrived at the parking lot what iiid you 
findf A I found a sealed paper about so| big on 

566 the wind shield with a note on it, a little ^iece of 

paper to the effect that my keys were at tie Com¬ 
modore Bestaurant. j 

Q I hand you a piece of paper, Defendant’s Exhibit 1, 
and ask you if that is the paper! A Yes. I 

• • • • ' j 

BY MB. DOHEBTY: I 

Q Now, held you ever been to the Coninodore 

567 Bestaurant before this time? A No, I ^d! not. 

Q And after you saw that i)aper on yj)ur car 
what did you do? A Well, I looked across th^ street 
and I could see directly opposite this parking jot this 
restaurant with the name marked on it Commodore Bes¬ 
taurant.” I 

Q Did you go over there? A I went over thfere and 
presented this slip of paper to the waitress an^ asked 
her for my keys. 

Q And where was the waitress you spoke to at the 
time? A The waitress was behind the bar or coujater. 

Q It is a regular bar, isn’t it? A That is what it 
appeared to be. j 

Q And tell us what happened after that. Well, 
there was a dark-haired waitress there. ! 

Q Have you found out since who she wasj A I 
later found it to be Mrs. De Vito. She was behiind the 
counter. There was also another dark-haired girl that 
looked very much like her. I asked her for m^ keys, 
explaining that I had this note that the boy Ijad left 
them over here, and she told me I couldn’t get the keys 
unless I paid them 60 cents. I tried to explain j to her 
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that I had been parking on that lot for years and years 
and had always been a monthly tenant, and that 

568 there wasn’t any sixty cents dne. 

Well, she got qnite enraged about why I wonldn’t 
pay the sixty cents, and started to get profane, and one 
of the things I remember very distinctly was that, “Yon 
will get no God damned keys nnless yon pay sixty cents.” 
At that point this other waitress, that I say looked very 
much like her, came np and it seemed like all three of 
ns were talkng at the same time, and the next thing I 
knew this man came in and said, “Yon will. What is 
going on? That is my wife,” and I tnmed aronnd to 
look at him and he hit me a terrific blow in my month. 

Q Where was he before he appeared? A I didn’t 
observe him nntil he was right at my elbow. I was talk¬ 
ing to this waitress, and he came down the aisle. 

Q When he struck yon was he behind the bar or out 
in the aisle? A In the aisle. 

Q Where were yon? A Between the bar and the 
booths where people sit. 

Q Did yon notice whether there were any other people 
in the place at the time and where they were? A At 
that i)oint when he struck me, do yon mean? 

Q No, no, prior to that time; did yon notice when 
yon came in were there other people in the restaurant? 
A I didn’t pay any particular attention. How- 

569 ever, I did glance and saw some people in the 
back I don’t know how many there were. There 

were others there. 

Q After he struck yon in the month what occurred 
then? A Then a fight started. We got into a tangle, 
and naturally I was trying to defend myself. We more 
or less pressed our way toward the rear of the restaurant, 
toward the end of the counter, the bar. He got back of 
me and grabbed something off of the counter and threw 
it at me, which hit me right np on the side of the face 
here. In its flight it looked to me like a sugar bowl. 
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However, it cut my ear. It was bleeding quite biadly. 
I went down on the floor. He jnmped me again, aijid at 
this time he either kicked me or hit me qnite a severe 
blow which put quite a bruise on my bicep and into my 
chest, and as I went down I injured my back. 

I was practically inconscious at the moment. Wl^en I 
looked up somebody apparently had parted us. I 

Q Do you remember whether or not anyone | had 
stopped it, or someone was holding biTu^ or whatf A 
Well, there were some people in the booths. We! had 
gotten toward the rear at this time, and it seem^ to 
me that some of those people had parted us, and las I 
looked up I could see Mr. De Vito, as I learned lato he 
was, being held by these two waitresses, both of whom I 
say looked very much alike, and had dark hair, suc|h as 
Mrs. De Vito, and each one holding him on jeach 
570 arm, and he having something down in his h^ds 
in this fashion. I couldn’t tell exactly what it 

was. 

MB. OFFIJTT: May we see his hands? I 

THE WITNESS: This way (indicating). He was| try¬ 
ing to get up with this object in his hands. He| ap¬ 
peared to be at that time—^I just felt like if I couldn’t 
get up off the floor and get out of there I would have 
been killed, so at this time, wliile these two waitresses 
were struggling with him and holding him from hitting 
me with whatever he had, I got up and wended my |way 
out the restaurant, went down D Street to Seventh Street, 
and down Seventh Street to my office, which is located 
on the comer of Seventh and Indiana Avenue, not exactly 
on the comer, but one door from it. j 

BYMR. DOHEBTY: I 

Q What was your condition when you arrived at! 303 
Seventh Street? A I was hysterical, or dazed,| or 
groggy, or however you can describe a man who has teen 
so severely beaten. | 
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571 Q After that what did yon do? Jnst tell ns 
what yon did? A Well, at that time Poswalk 

called the police and asked them to come aronnd so that 
they conld go back to this restanrant and find ont what 
all this tronble was abont 

Q And did yon wait there until the police arrived? 
A No, we didn’t. 

Q What did yon do? A I think there were four of 
ns, Poswalk, Dooley and Frankl and myself walked 
aronnd slowly, and ^r. Sein waited for the police scout 
car, knowing we all couldn’t get in there together, and 
we went back to the restanrant 

Q Did yon get there before the police got there? 

572 A A little bit, yes. 

MR. OFFUTT: What was the last? 

THE WITNESS: A tittle bit before the police. 

BY MR. DOHERTY: 

Q What happened when yon got there? Did yon go 
inside? A We walked on inside. 

Q And the other men, too? A They followed me. 

Q And do yon know what happened when yon got in¬ 
side? A They were inquiring as to what happened. 

Q No, I mean did they go along with yon, or sit 
down with yon, or what? A I am not too sure what each 
one did. I think one of them sat down on one of the 
stools. 

Q What did yon do? A At that time I asked where 
the man was who had my keys. 

MR. OFFTJTT: Is it possible to nse a tittle stronger 
language? We want to know jnst what was said. 

MR. DOHERTY: All right. 

THE WITNESS: I said, “Where is the man who has 
got my keys?” 

And I heard someone say, “He isn’t here.” 

And I said, “I want to sec him,” and I proceeded 

573 back to where the kitchen was and somebody said, 
‘‘Don’t go in there.” I had passed this waitress 
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who had met us as we came in. There was absplutely 
no one at the kitchen door. I opened the Mtchep door 
and looked in and didn^t see the man I was lookiijig for, 
and just let it shut and came back out, and by thAt time 
the police were there. j 

Q Did you strike or push Mrs. De Vito at anyj time? 
A I never touched her at any time. ! 

Q Did you see her fall down? A I didn^t spe her 
fall at all. ! 

Q After you looked in the kitchen what did y|)u do? 
A Then I turned around and came back down th^ aisle. 

Q And by that time had the police arrived? A | They 
were just about coming in at that time. | 

Q And did you tell the police what had happened? A 
We were tr^dng to tell the police what had happen^ and 
talking with the police officers, and the lady was ujp there 
with everybody gesticulating, and I saw no way jto get 
in a word, and the police asked us to come out. further 
toward the front door. | 

Q Did any of those men who accompanied you jn any 
way interfere with anybody in the restaurant? ^ Did 
you say interfere? i 

Q With anybody in the restaurant, or start an 
574 argument or indulge in loud talking? A t don’t 

think they started an argument. They were inquir¬ 
ing where were my keys, and why wouldn’t thejjr give 
them to me. I 

Q After the police arrived who was out there jin the 
front talking with the police? A I think Mr. Frank! 
was. i 

Q Was Mrs. De Vito out there? A I think she was. 

• • • • 

578 MR. DOHERTY: Was there a warrant I issued 
against him for assault. | 

THE ' witness : It was. 
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BY MB. DOHEBTY: 

Q And by wbom? A By De Vito. 

579 Q Sam De Vito! A Yes. 

Q Was there anything ever said so far as Mrs. 
De Vito was concerned? 

MB. OFFUTT: Wait a minnte, I object to that 
BY MB. DOHEBTY: 

Q Was there a warrant issned by Jdrs. De Vito? A 
Not to my knowledge. 

MB. DOHEBTY: That is all. 

Cross Examination 

BY MB. OFFUTT: 

• • • • 

632 Q All right Now, you said, Mr. Doherty asked 
you about Mrs. De Vito, aud I believe you said you 

never heard of Mrs. De Vito bfing assaulted or injured 
in any way until you got the suit served on you. Is that 
what you said? A I think I said I didn’t know that 
Mrs. De Vito had any claim for injuries against me until 
I got the suit 

Q You claim you didn’t know she claimed you struck 
her until you got the suit? A That’s right 
Q And that she had been struck by you and been in¬ 
jured? A No. 

Q And you only knew that Mr. De Vito swore out—^he 
asked you about a warrant A Oh, yes. 

Q Now, when you got the warrant is that the first time 
you knew that Mr. De Vito claimed that you had assaulted 
him? A The next morning, if T may go back, I called 
my attorney and told him about the situation and 

633 asked him what I should do; should I go down and 
swear out a warrant for Mr. De Vito. He advised 

me to skip it, that it was a fracas and would cause me 
more inconvenience than anything else, and then Mr, De 
Vito, to my surprise, swore out a warrant against me. 
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i 
I 

Q Now, the question I asked you was, was the first 
time you knew Mr. De "Vito claimed you assault^ him 
was when the warrant was served on you, is th^t cor¬ 
rect! A That Mr. De Vito claimed! i 

Q Yes, that’s right. A Yes, sir. i 

Q All right, the first thing you did next morning was 
to call your attorney! A I called hiTn at that time. 

Q And talked to him about what had happened! A 
Yes, sir. 

Q And then you saw your doctor! A I went' out to 
see the doctor. i 

Q And then it was some time after that that you got 
a warrant served on you, the one sworn out by Hr. De 
Vito! A Yes. I 

Q And then you say the suit was filed after th^t! A 
Oh, yes. I 

Q And when the suit was filed after that, thjat was 
the first time you knew that Mrs. De Vito Claimed 
634 she had been struck by you or injured by y<^u! A 
That is my first recollection. 

• • • • j 

i 

651 William F. Sturgeon ' 

was called as a witness for and on behalf I of the 
defendant, and being first duly sworn, was examined and 
testified as follows: ! 

I 

i 

I 

Direct Examwation | 

I 

I 

I 

BY MR. DOHERTY: i 

Q What is your name! A Private William Ii. Stur¬ 
geon. i 

Q You are a member of the Metropolitan! Police 

652 Force for the District of Columbia! A | That’s 

right I 

Q In response to a subpoena issued to the Firlst Pre¬ 
cinct, did you bring the run book for August 19^! Is 
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that what you call the run book? A It is called the 
record book. 

Q The record book, and do you have any call on Au¬ 
gust 10th, 1948, to go to 303 7th Street, Northwest, in that 
book? A Yes, sir. 

• • • • 

653 Q Officer, will you read and tell us the number 
of the scout car that got that call, and what the call 
covered, word for word? A On August 10, 1948, Scout 
11 received a radio call to respond to 303 7th Street, 
Northwest, and the call was about an injured man, the 
part they took in it; they say “This handled by Scout 
12, and went back in service at 7:53 p.m- the same date.” 

• • • • 

699 William F. Sturgeon 

a witness heretofore called on behalf of the defend¬ 
ant, being recalled, was examined and testified further as 
follows: 

Direct Exanmnation 
BY MR. DOHERTY: 

Q Officer, I am sorry, I didn’t know you were going 
to be the same officer, or I wouldn’t have had to have 
you be here. 

700 Do you have the record of July 7,1939? A Yes. 
Q Just a minute, Mr. Offutt says this officer has 

not yet been identified. 

Will you identify yourself? A William F. Sturgeon, 
Private, No. 1. 

Q You are the same officer who testified earlier this 
morning? A That’s right. 

Q Is that a record made at No. 1 Precinct? A That’s 
right. 

Q And under the date of July 7, 1939? A That is 
correct. 


Q Is there some reference there to Samuel De| "Vitof 
A Yes, sir, there is. 

Q Will you read that to the Court and jury? 

• • • • 

702 Q Officer, will you a little more fuUy ejxplain 
just what this book is? A Yes, sir. This iis the 

incidental book of the No. 1 Precinct. AH cases of jarrest 
made by officers of the No. 1 Precinct will be in thi^ book. 

Q And as the record is made some questions arei asked 
of the individual whom they have brought in, arid put 
down by the station clerk? A Yes, sir. ! 

MR. HUGHES; Your Honor, I have to object lunless 
this witness has some personal knowledge that w*hat is 
contained in that book is known to him. | 

MR. DOHERTY: We have that covered by thri shop 
book rule. i 

THE COURT; Overruled. I 

BY MR. DOHERTY; | 

Q Now, will you read the heading and the way it ap¬ 
pears on there, and the investigation made? j 

703 MR. HUGHES; Just f minute, I think tl^iat in¬ 
quiry should be limited to the point that was raised 

at the bench. 

THE COURT; No, the Court is going to aHoiw the 
whole thing in, the information, alleged informatirin, on 
the theory that that is a book of original entry. 

MR. HUGHES; I don’t want to press Your 
but my understanding of what they want to show by that 
record is that a statement was made by the defendant at 
the time he was arrested to the effect he was married. 

THE COURT; The jury has the right to understand 
what the situation is, not just that one isolated fact. 

THE WITNESS; This entry is under July 7,| 1939, 
Case No. 344, 1;10 p.m.; De Vito, Sam; 308 6th ]^orth- 
west. White, 38 years of age, male white; injury; call 
proprietor; Married, yes. Read and write, yes. Arid the 
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charge is assanlt on a warrant, warrant number is 213746, 
Bonnie Bass. 

• • • • 

654 Herbert McDonald Pasewalh 

was called as a witness for and on behalf of the 
defendant and, first being duly sworn, was examined and 
testified as follows: 

Direct Excmination 

BY MB. DOHERTY; 

Q Mr. Pasewalk, wiU you tell us your full name, 
please? A Herbert McDonald Pasewalk. 

655 Q And where do you live? A At 3114 M 
Place, Southeast. 

Q Where are you employed? A Firemen^s Insurance 
Company of Washington and Georgetown. 

Q And on August 10,1048, where were you employed? 
A With the same company. 

Q Do you know V. Manning Hoffman? A I do. 

Q And directing your attention to the 10th of August, 
1948, did you see him on that day? A I did. 

Q Did you see him on that evening? A I did. 

Q Where? A At our ofiBkje at 303 7th Street, North¬ 
west. 

Q Did there come a time when Mr. Hoffman left and 
then returned again? A That is true. 

Q And what was his condition when you saw him at 
approximately 7:30 or thereabouts that evening when he 
returned to the office? A He was hysterical; when I saw 
him he was bleeding about the left ear and the mouth. 
There was blood on his shirt, his hair was disheveled, and 
he was very agitated and upset. 

656 Q And what did you do for him? A We got 
a wet towel to mop off his face and ear, and tried 

to get him straightened up a little bit, and tried to find 
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out what had happened to him from the time he hai left 
tmtil his return. j 

Q And when you say ‘Ve’’ who else was there j that 
night? A Mr. Lowell Sein. i 

Q Who else? A Mr. Donald Frankl. j 

Q Is he employed by the Firemen^s also? A N^, sir, 
he is not. He is employed by the World Insurance 0om- 
pany. i 

Q And who else was there? A Mr. Ernest D(^oley. 
Q Is he employed by Firemen’s? A He is not ]pe is 
employed by Perpetual Building Association. | 

Q After you had cleaned Mr. Hoffman up a littl^ bit, 
what did you do? A I talked to him to find out what had 
happened since he left. | 

ME. HUGHES: We object to the conversation. ! 

BY MB. DOHEETY: | 

Q Don’t tell the conversation. What did you do ^ter 
you found out? A After we found out we c^ed 
657 No. 1 Precinct. j 

Q Tell us what you said to the police. i 
ME. HUGHES: I object to hearsay. | 

THE COUET: I don’t know what he said. If it | was 
to tell him to go around to a certain place, that i^ all 
right. If it is as to details it is wrong. j 

ME. HUGHES: I have no objection. i 

BY ME. DOHEETY: | 

Q Did you call the police? A Yes. 

Q Did you tell them where to go? A I told l!hem 
where to go, that’s right. i 

Q What did you tell him? A I told him we wbuld 
have a man there; we told him to come to our office|and 
we would have a man waiting there to go to the restau¬ 
rant. ! 

ME. HUGHES: We object. i 

THE COUET: To what? ! 

ME. HUGHES: To what he told the police. j 

ME. DOHEETY: Your Honor said as to what he| did 
do. ! 


84A 


BY ME. DOHERTY: 

Q After you put in tlie call, did you leave someone to 
bring the police around to the Commodore Restaurant! 
A We did- 

Q And then did you start around to the Commo- 

658 dore Restaurant! A That’s right. 

Q Walking! A Walking, correct 
Q Who was with you that wjdked around! A Mr. 
Hoffman, Mr. Prankl and Mr. Dooley. 

Q How far is it from there to the Commodore Restau¬ 
rant! A Approximately a block and a quarter. 

Q Had the police arrived there when you got there! 
A They had not. 

Q And tell us what you did. Did you go in! A Yes, 
entered the front door. 

Q The four of you! A That is correct 
Q What occurred after you went in! What did you 
go! Tell us everything you did after you went in there. 
A We walked in the front door and talked to a waitress. 
I asked—I told her we came there to get the keys, and to 
find out what the trouble had been to get Mr. Hoflfmah 
beat up, but particularly to gee his keys. We talked in 
the front of the restaurant. 

Q What did Mr. Hoffman do ? A He stood there near 
the front where we were talking, and also talked to the 
waitress. 

Q Did there come a time when he went any- 

659 where from the front! A Yes, as we were talk¬ 
ing, the three or four of us, I don’t remember how 

many was in the group, we moved approximately three 
quarters back, that distance to the rear of the restaurant 
and sat at the bar and talked back there a few minutes. 
Mr. Hoffman moved away from the group there, he wanted 
to find the man with his keys, and moved to the back, 
opened the door to the kitchen in the back part, he held it 
open and stepped in a couple of steps and then returned 
to the group. 
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Q Did you see Mrs. De Vito there! Did you ^ow 
Mrs. De Vito before? A I did not. j 

Q Bkid you been in there before! A I had noti 
Q Did you see a lady that evening whom you subse¬ 
quently found out to be Mrs. De Vito! A That is'cor¬ 
rect I 

Q Where was she! A Mrs. De Vito was talking jwith 
us originally, not when we first came in, but she subse¬ 
quently talked to us. ! 

Q Is she the waitress you arc talking about? A |Yes, 
sir; I didn^t know her at that time. I 

Q Is this the lady who was there! A Yes, sir. | 

i 

• • • • I 

606 BY ME. DOHEETY: | 

Q Did you see Mr. Hoffman at any time |that 
evening while you were in there shove, push or sirike 
Mrs. De Vito! A I did not. | 

Q Was there any woman in his path as he walked 
back to go into that kitchen! A No. I 


661 Q Did there come a time that Mr. Sein <iame 
in there also! A Yes, that is the time Mr. feein 

arrived with the police. 

Q Were there any other police there to your 

662 knowledge? A At that particular time there 

wasn’t; some arrived later. I 

Q Tell us what happened in front of the restaurant; 
was there any discussion there? A After the police! ar¬ 
rived you have reference to! j 

Q Yes. A After the police arrived, we walked about 
half way down the restaurant. The police came down to 
where Mrs. De Vito and Mr. Hoffman were, and iMr. 
Frankl I believe was in the group at the time, and Jfrs. 
De Vito was talking rather loudly, and I believe iMr. 
Hoffman talked rather loudly, and the police asked them 
to come up to the front of the restaurant so they could 
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talk the thing over without disturbing the patrons in 
there. 

Mr. Hoffinan did walk to the front of the restaurant 
with the two police. They talked there at the front for 
some little time. I am trying to place now where Mrs. 
De Vito was, and she came toward the front of the restau¬ 
rant after Mr. Hoffman and the police had gone up 
there. 

Q How long were you there with the police? Can you 
give us any idea, approximately? A About seven min¬ 
utes, probably. 

Q Seven minutes? A XJh huh. 

Q Did the police leave, or did you leave with 
663 the police? A No, we all left together. We were 
at the front, and the police suggested that Mr. 
Hoffman come with them to the precinct to make a report 
of it. 

We were standing tiien at the front of the restaurant. 
Mr. Hoffman and the police went out. Mr. Sein went out, 
Mr. Hoffman went out, and Mrs. De Vito came to the 
front of the restaurant, and they had the scout car, and 
Mr. Hoffman asked me if I would like to ride over to the 
precinct, and Mr. Don Frankl and Mrs. De Vito were 
there talking, and I walked to the front of the restau¬ 
rant, and I came into the scout car and went to No. 1 
Precinct. 

Q Did Mrs. De Vito seem to be all right at that time? 
A Yes, she was a little agitated at the time, and seemed 
to be a little upset. 

Q Did you see Mr. De Vito at that time? A No, sir, 
1 didn’t. 

• • • • 
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Cross Examination 


BY MB. HUGHES: 


672 BY MB. HUGHES: 

1 

Q Is it not true that when Mr. HojGfman started 
into the kitchen by opening this door that you hav^ testi¬ 
fied about, that Mrs. De Vito said, “You can’t gb back 
there”? A That I believe is true. | 

Q Do you recall hearing that, don’t you, and ikn’t it 
a fact that when Mrs. De Vito said to Mr. Hoffman,! ‘TTou 
can’t go back there,” she actually was standing ini front 
of that door? A No, sir, that is not true. 

Q Did you at any time see Mrs. De Vito knocked 

673 to the floor while you were in there? A Ifl’ot at 

any time. i 

Q Now, after Mr. Hoffman had taken that two steps 
into the kitchen, you say he came out? A That i^ true. 

Q Where was Mrs. De Vito at that time? ; 

THE COUBT: Is that Mrs. De Vito? I 

MB. HUGHES: Mrs. De Vito. | 

THE WITNESS: When he came out of the kitchen 
Mrs. De Vito, as near as I can recall, was down neir the 
end of the counter on the customers’ side. ! 

BY MB. HUGHES: ! 

Q Isn’t it a fact that she was in the back booth? A 
Back booth? i 

I 

Q The last booth that you pass before you go into the 
kitchen? A No, sir. | 

Q She wasn’t in that booth? A No, she wasp’t in 
the booth. i 

I 

Q And she wasn’t crying? A No, sir, she wa^ not. 

Q How long after Mr. Hoffman came out of th^ kit¬ 
chen of these premises was it before you saw a i)plice- 
man? A How long after he came out? 


*1 
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Q Yes. A Probably four or five minutes. 

674 Q Wbat was Mr. Hoffman doing during that 
interim between the time he came out of the kit¬ 
chen and the time the jwlice arrived? A We were talk¬ 
ing with Mrs. De Vito. 

Q What was Mr. Hoffman doing, is my question. A 
He talked with Mrs. De Vito, with Mr. Frank!, Jlr. Stein 
and myself. 

Q So that he was talking with Mrs. De Vito for a 
couple of minutes? A I don^t know, some short time, a 
minute and a half or something. 

Q Isn’t it a fact that when the police arrived at the 
Commodore Restaurant you and Mr. Hoffman and Mr. 
Dooley were both outside the restaurant? A Will you 
repeat that, please? 

Q Isn’t it a fact that when the police arrived the four 
of you gentlemen were outside the Commodore Restaurant 
on the sidewalk? A No, sir, it is not true. 

Q And isn’t it a further fact that the police brought 
Mr. Hoffman back into the restaurant? A No, sir, that 
is not true. 

Q Were you present with Mr. Hoffman when one or 
two police officers inquired of Mrs. De Vito, ‘Hs this 

675 the man your husband had the trouble with?” A 
I don’t remember that statement. 

Q Didn’t you hear the police officer ask Mrs. De Vito 
to identify Mr. Hoffman? A 1 don’t remember that 
statement 

• • • • 

678 MR. DOHERTY: Mr. Frank!. 

Thereupon— 

Donald P. FranM 

• • • • 

679 Direct Examination 
BY MR. DOHERTY: 

Q Mr. Frank!, wUl you give your full name? A Don¬ 
ald P. FrankL 
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Q Where do yon live? A 4506 36th Street S(|nth, 
Arlington, Virginia. i 

• # • • j 

683 Q After Mr. Hoffman went to the kitchen vhat 
did he do then! A He tamed aronnd and come 

back, and about that time Mr. Sein and the other |two 
policemen arrived, or approximately at that time, land 
they went on up and—^there was a general line of taljk at 
that time between the policemen and so on. | 

Q Who did the talking? Was Mrs. De Vito up tl|ere, 
too? A Yes, sir. j 

Q And Mr. Hoffman? A Yes, that is right. j 
Q And you fellows? A Yes, sir. j 

Q And did there come a time that the i)olic6 leftt A 
Yes, they left. I 

Q Did you talk with Mrs. De Vito yourself at all ^t 
evening? A Yes, I did. ' 

Q And was that after the police left? A Yes. | 

Q And what was her condition when you talked 

684 to her? A Well, she was in a sort of highly ex¬ 
citable condition at the time; and when we jleft 

Mrs. De Vito followed us out to the front door. She was 
talking to me up to say the time when we left the bhild- 
ing. I 

Q She was able to walk around aU right, was she?i A 
She followed me right to the front door. | 

Q And where did Mr. Hoffman go? A He wen^ up 
to No. 1 Prednct. | 

Q He went off with the police? A Yes. i 

• • • • 

j 

Cross Examination 

I 

I 

BY ME. HUGHES: | 

• • • • 

I 

693 Q After he came out, what did Mr. Hoffmah do 
after he came out of the kitchen? A He dijdn’t 
do anything; we all just continued talking. | 
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Q Talking to whom, sirt A Everybody was tfl-ITri-ng 
to everybody else. 

Q Where was Mrs. De Vito at that time, according to 
yonr testimony! A In front of the bar with everybody 
else. 

Q Did you ever see Mrs. De Vito in the back booth 
nearest the kitchen! A When we were there! 

Q Yes, sir. A No, sir. 

• • • • 

695 Q Did you see Mrs. De Vito crying while you 
were in there! A No, sir. 

Q You never saw her crying, and you were there when 
the police officers were there, i? that right! A That’s 
right. 

• • • • 

708 Ernest Dooley 

was called as a witness on behalf of the defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Eaxxmination 
BY MB. DOHERTY: 

Q State your full name. A Ernest Dooley. 

• • • • 

709 Q And directing your attention to the 10th day 
of August, 1948, did you see him on that day! A 

I did. 

Q Did you have occasion to see him after—early in 
the evening! A I did- 

Q Did he return to the place, 303 7th Street, North¬ 
west! A He did. 

Q What was his condition when you saw him! A 
He was very hysterical, he had been in some kind of 
scrape, bleeding about the ear and mouth and was very 
hysterical. 

• • • • 
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742 Robert M, Steams ; 

was called as a witness on behalf of the defendant 
and, being first dnly sworn, was examined and testified as 
follows: 

I 

i 

Direct Exammation | 

I 

BY MB. DOHEETY: I 

Q Will yon state your fnll name? A Eoliert M. 
Steams. | 

Q You are Deputy Clerk in the United States district 
Court for the District of Columbia? A Yes. | 

Q You have been subpoenaed to bring a docket entry 
of a case of Mabel L. De Vito against Samuel Die Vito, 
Civil Action 25497? A Yes. j 

743 Q Do you have that with you? A Yesj. 

Q What kind of an action is that? A An ac¬ 
tion for a limited divorce on the ground of crueltjy'. 

ME. OPFUTT: Of course, if the Court pleas^, I ob¬ 
ject to this. j 

THE COURT: I got the impression, Mr. Doherty, the 
other day that the jacket in the case had been losti 
ME. OFFUTT: Yes, sir. I 

THE COURT: And this is the only record yoi have, 
as I understand it. I 

ME. DOHEETY: Yes, Your Honor. | 

BY ME. DOHEETY: | 

Q What is shown on the docket entries? A |Would 
you like me to read them? | 

Q Perhaps that would be best. A On Angtist 22, 
1944, there was 6in affidavit in forma pauperis filed on the 
same date that the fiat by Judge Goldsborough wajs filed. 

Q I think you had better explain that. A A j fiat is 
an order of the Court directing the clerk to file thijs com¬ 
plaint without prepayment of costs. i 

ME. OPFUTT: May I offer objection to this whole 
linet 


1 

I 
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THE COURT: Yes, sir. 

744 THE WITNESS: Oii' the same date summons 
and copy of the complaint were issued and the 

summons was served on August 24, 1944. 

BY MB. DOHEBTY: 

Q Mr. Steams, there is nothing in these docket en¬ 
tries which show what was done in the complaint or any¬ 
thing like that! A No, sir. 

Q Was this case subsequently dismissed? A Yes. 

Q When was it filed? A Filed August 22, 1944. 

Q And when was it dismissed? A On October 16, 
1944, award of $150 counsel fees to Mr. Escher to be paid 
by the defendant, dismissed without costs. That was 
signed by Judge McGuire. 

Q Have you ever checked yourself to find out whether 
or not that docket is available? A Yes, sir. 

Q And could you find it? A No, sir. 

Q Do you know how many times you have looked for 
it? A I just looked today. It came to my attention for 
the first time that the jacket is gone, and I went down 
where it was supposed to be and checked back and 

745 forth where it might be filed, and we couldn’t find 
it 

Q Who is the person who is supposed to take charge of 
them? A There are four boys down there. The one in 
charge is Mr. Clemmons. 

Q Is there a boy named Harvey? A Yes. 

Q Did he advise you that he had been checking for a 
long time to find it? A He did not. He just told me 
Tuesday that he was to be called as a witness, and I also 
asked Mr. Clemmons and the other boys down there if 
they had seen it. 

MR DOHEBTY: That is all. 

THE COURT: Just a minute. Was an answer filed? 
THE WITNESS: Yes, sir, an answer was calendared 
on September 26. 



93 A 


752 Hugh W. Harvey | 

was called as a witness on behalf of the defendant 
and, being first dnly sworn, was examined and testijfied as 
follows. ! 

I 

Direct ExamwuUion 

I 

I 

BY MB. DOHERTY: I 

Q Will yon state yonr full name! A Hugh Wt. Har- 
vey. I 

Q Where are yon employed! A File Division, ^erk^s 

Office, United States District Court | 

Q How long have yon been there! A Six y^ars. 

Q And sometime within the past five or six ihonths 
were yon asked to get a docket, or file rather, o^ Civil 
Action 25497, De Vito versus De Vito! A I was. I 
MR. OFFUTT: May I just interrupt! We m^e no 
point that they can’t find it. We haven’t been able to find 
it either. I see no point in bringing him here to sjiow it 
can’t be found. j 

T HE COURT: I have no right to stop him. | 

BY MR. DOHERTY: j 

Q Do you remember when you were first asked ito get 
it! A I would say about four months ago at least. 

Q And have you looked very often since that 

753 time! A We made a very thorough search over 

a period of two weeks. j 

Q And you couldn’t find it! A We never couljd find 

it ! 

• • • • 


i 

I 


